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LEGAL DEPARTMENT  

VS:     

O.  D 

        The Kongoussi High Court (Burkina Faso), ruling in criminal matters, sitting in  

its open ordinary hearing of ten May two thousand and seventeen, in the Court of 

the said town, in which were present: Salifou TIENDREBEOGO, President of the 

said Court; 

President 

President:

          Assisted by Barrister TRAORE Aboubakar, Court Registrar at the hearing; 

    Court Registrar 

 In the presence of Mr Wendyam Lambert SANFO, State Counsel of Faso in the said 

        Court;  

Type of offence:   And DIALLO Abdoulaye, main Interpreter of the said Court; 

Assault and battery      Delivered the following ruling in a suit: 

Threats 
 BETWEEN 

1- The State Counsel of Faso petitioner in a flagrante delicto proceeding,

  Decision:     2- Mrs OUEDAOGO Agnes, born on 25 June 1974 in Kongoussi, by

OUEDRAOGO Albert and by ZANGO Helene, a housewife living in

  SEE VERDICT      sector 04 of the city of Kongoussi; 

        Appearing Victim 

          ON THE ONE HAND 

AND 

O .D, born on 1 January 1967 in Boalin, by OUEDRAOGO Albert and ZANGO Helene, 

a trader of Burkinabe nationality, residing in sector 04 of the city of Kongoussi, 

married and father of five children, who declares to have never been convicted, given an 

award or recruited; 

Accused of assault and battery, violence or physical abuse and intimidation; 

Acts provided for and punishable under Articles 327, 347 and 348 of the Penal Code; 

ON THE OTHER HAND 

During the appeal, the President gave notice of the act, referring the case to the Court and 

proceeded with the verification of the identity of the accused: 

The accused was heard in his arguments; 

The victim, a civil party, was heard in her explanations and declared to have no claim; 

The submissions of the Legal Department were heard; 

He received the floor in last position to present arguments in his defence; 

The Court Registrar took notes of the hearing proceedings; 

At the end of the proceedings, the Court, having deliberated in accordance with the law, ruled 

as follows: 

THE COURT 



Mindful of the flagrante delicto procedure made against the 

above identified accused;    

Mindful of the documents in the file; 

Having heard the arguments made by the accused;  

Having heard the victim in her explanations, who declared to have no claims; 

Having heard the submissions of the Legal Department; 

Having received the floor in last position, the accused made his arguments to defend himself; 

Considering Articles 327, 347 and 348 of the Penal Code, 2 to 10, 418 et seq. and 694 et seq. of 

the Code of Criminal Procedure; 

Whereas it results from the file and proceedings; 

FACTS  

Whereas O. D is accused of having in Kongoussi on 21 April 2017: 

1) struck O. A and injured her, with a whip, resulting in her illness and total personal 

incapacity to work (TIW) of more than seven days and less than twenty-one 

days;

2) uttered criminal threats punishable by criminal law, in the case at hand by threatening 
to kill O A if she refused to leave their father’s estate; 

Whereas from the preliminary investigation to the hearing, the accused has always remained 

consistent in acknowledging that he had indeed struck the victim, but vigorously refuting the acts of 

threats; 

After hearing the proceedings, the Court in accordance with the law deliberated as follows; 

GROUNDS FOR THE DECISION 

I- PROSECUTION

A) CONSTITUTING THE OFFENCE

I- On assault and injuries

Whereas Article 327 of the Penal Code provides for that: "Any individual who deliberately 

injures or beats a person or commits any other violence or assault shall be punished by 

imprisonment for two months to two years and a fine of CFAF 50,000 to 600,000, or by one of 

these two penalties only, if the result of such violence is illness or total personal incapacity to 

work for more than seven days and less than twenty-one days. 

In the event of premeditation or ambush, imprisonment shall be the maximum penalty laid 

down in the preceding paragraph”; 

That it follows, to incriminate an act of assault and battery, the law requires proof of a material 

act of violence, the existence of a victim, guilty intent and a causal link; 

That by assault, one can understand any material or physical harm resulting from the violent bringing 

together of two bodies; 

That, injuries presuppose an external or internal lesion produced in the human organism, a rupture 

of the integuments, whatever their importance and the means used to cause them; 

That the victim must be a person, alive at the time of the commission of the offence, and distinct 

from the perpetrator; that from this notion of victim is deduced the notion of prejudice or damage; 

Regarding the criminal intent, the perpetrator of the act must have been aware of causing harm or 

damage to the bodily integrity of others before acting; That he must have had the will to act with a 

view of harming others, regardless of the motive; 



That, finally, the causal link is the corollary of the material act; that the material act must have 

affected or caused harm on another person;  

Whereas in the case at hand, it is established that O. D, with a whip, administered 

several lashes on the body of O. A; that she suffered several injuries, as certified by the 

medical report in the file: “coloured mucous membranes, swelling, and multiple excoriations 

on the buttocks, back, and hands"; 

Whereas the accused was well aware that he was causing damage to her physical integrity; That in fact this 

was his intention, given the severity of the blows, as he himself describes them, with a certain pride and 

inner satisfaction, despite the remorse he tries to show at the bar to make amends; 

Whereas there is a direct link between the blows received and the injuries sustained by the victim; 

Whereas beyond the injuries, O A felt and still feels an emotional shock from the attitude 

displayed by her brother to humiliate her, by hitting her on the buttocks like a child; That till  the 

day of this judgement, she is obliged to support her buttocks with soft cushions to alleviate 

the pain when she sits; 

That of all the above, it must be concluded that all the evidences constituting the offence of assault 

and battery are established against the accused; 

Whereas from the initial medical certificate produced in the file, it appears that the total inability to 

work is 4 (four) days in the absence of further complications; 

Whereas from 21 April 2017 (day of the acts) to 10 May 2017 (day of judgement), 21 (twenty-one) 

days later, the victim still bears the scars of the injuries she suffered; That the accused falls fully 

under the scope of the provisions of Article 327 mentioned above; 

2) Acts of intimidation

Whereas under Article 348 of the Criminal Code:  “Anyone who, by any means whatsoever, 

intimidates another person constitutes an offence punishable by law with a criminal penalty, 

shall be punished by imprisonment for a term of two to five years and a fine of CFAF 600,000 to 

1,500,000”; 

Whereas in the case at hand, O. D is accused of having uttering death threats to O. A if 

she did not leave the family yard; that this was what effectively forced her and their 

mother out of the family home; 

Indeed, this is what the victim, backed by her mother and her uncle OUIDRAOGO 

Sévérin, maintained; 

Whereas the accused, in turn, vigorously contests having made death threats to his sister; 

However, apart from the testimonies of the mother and uncle, which are based on the 

statements of O. A, they were unable to provide evidence of such threats made by the accused, 

which they themselves heard;  

Whereas from the various statements made by the parties and witnesses, it is clearly difficult to 

prove the materiality of the death threats; 

In the absence of evidence, serious doubts exist as to the constitution of this offence; 

That it is then appropriate to dismiss the accused for the purposes of the proceedings to the benefit 

of the doubt; 

B) APPLICABLE SENTENCE



Whereas Article 327, which punishes intentional assault and battery, violence or assault, also 

contains penalties; Whereas, therefore, when an illness or total inability to work for more than 

seven days and less than twenty-one days has resulted from such assault and battery, violence or 

assault, the penalty shall be imprisonment for two months to two years; and/or a fine of CFAF 

50,000 to 600,000; 

Whereas in the case at hand, O. D was found guilty of assault and battery to the prejudice of O. 
A, on the basis of Article 327; 

That he should be sentenced to a prison term of 12 (twelve) months; 

Whereas it is, however, constant that he is a first-time an offender; 

Whereas it is necessary to apply the provisions of Article 694 of the Code of Criminal Procedure, by 

suspending the execution of his sentence, to give him the chance to reintegrate usefully into society; 

II- PROSECUTION

Whereas under Articles 2 to 6, 418 et seq. of the Code of Criminal Procedure, any person who claims to 

have been injured by a crime, misdemeanour or contravention may file in a civil action and claim 

compensation for the damage caused to them directly by the offence. 

Whereas in the case at hand, O. A declared at the public hearing and even before the State 

Counsel, that she was a civil party; 

That as to form, her filing as a plaintiff is lawful and deserves to be received; 

Whereas she says that she does not claim anything from her torturer as reparation; 

that it is appropriate to acknowledge it; 

III- COSTS

Whereas according to Article 473 of the Code of Criminal Procedure, the accused against whom 

there is a guilty verdict is also ordered to pay the costs; 

That, in the case at hand, O. D was convicted for the offence of assault and battery, and 

was sentenced for these acts; 

That he should be ordered to pay the cost; 

UPON THESE GROUNDS, 

Ruling in a public hearing following full trial of a criminal matter in first resort: 

- Dismisses the accused for the purposes of prosecution of intimidation to the benefit of 
the doubt;

- On the other hand, declares him guilty of the charges of assault and battery with a 

TIW of more than 7 (seven) days;

- Sentences him to 12 (twelve) months suspended imprisonment;

- Receives O. A’s filing for damages and acknowledges that she makes no claim;

- Condemns O. D to pay the costs. 

Thus, the case was heard and judgement delivered in open Court by the President and the Court 
Registrar on the date, month and year as indicated above. 

    THE PRESIDENT THE COURT REGISTRAR




