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THE SUPREME COURT SITTING IN KIGALI HEARING CRIMINAL CASES, PUBLICLY 

DECIDED ON CASE No RPAA 0039/14 / CS ON 22/09/2017 AS FOLLOWS: 

……………………………………………………………………………………………………… 

PARTIES: 

THE PROSECUTION represented by HABINEZA Jean Damascène, National Prosecutor  

Versus 

HABYARIMANA Donatien (appellant), son of HITIMANA and MUKAMURIGO, born in 

1986, in GASEKE Village, BURARE Cell, TUMBA Sector, RULINDO District, Northern 

Province, where he lives and resides, a Rwandan, a farmer, single, he does not own property, 

he is in prison1 

 

OFFENCE 

Rape of a child, a crime provided for and punishable by Articles 33 and 34 of Law No. 27/2001 

of 2001 Relating to Rights and Protection of the Child Against Violence 

SUBJECT: Appeal against the judgment RPA0598/14/HC/KIG of 20/02/2015 

I. FACTS AND PROCEDURE 

 

1. In the case RP 0034/09 / TGI / GIC decided by the Gicumbi High Court on 

15/05/2009, HABYARIMANA was convicted of rape against a 14-year-old 

MUKAMANA Françoise and sentenced to life imprisonment and a fine of 200,000 

Frw. 

 

2. HABYARIMANA appealed against the judgement on the grounds that the 

plaintiff had not been questioned during the investigation, witnesses had not been 

questioned and he had not transmitted any disease to the alleged victim. In the 

judgment RP 0052/14 / TGI / GIC issued on 30/07/2014, the Gicumbi High 

Court, declared the appeal inadmissible stating that it was not filed in accordance 

the appropriate procedure and law. 

 

3. HABYARIMANA appealed to the High Court, stating that he had been given a 

severe sentence and that his offence did not entail serious consequences. In the 

judgment RPA 0598/14 / HC / KIG, which ruled that HABYARIMANA 

Donatien's appeal was inadmissible because it was not done in accordance with 

                                                           
1 The judgment of the High Court contains a mistake as it states that HABYARIMANA Donatien is the son of 
INYASI and IKIZANYE, born in 1991, in COKO-GAKENKE-Northern Province. 
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the law, explains that a decision on the application for review shall not be subject 

to any procedure of appeal. 

 

4.  HABYARIMANA appealed the judgement to the Supreme Court, arguing that he 

had been convicted for a crime he did not commit because the court did not 

question witnesses who had factual information, violated the adversarial 

principle, the principle of equality of arms, fairness and impartiality, and that the 

child was not tested positive for AIDS which he has. 

 

5. The case was heard in public on 17/07/2017, HABYARIMANA Donatien assisted 

by Barrister MUSASANGOHE Illuminée, the Prosecution represented by 

HABINEZA Jean Damascène, the Prosecutor at the National level, who requested 

a preliminary examination of the admissibility of the complaint because the law 

prohibits adjudicating an appeal against a decision on the application for review. 

 

6. The Prosecution representative objected to the admissibility of the appeal, 

explaining that the decision on the application for review shall not be subject to 

any procedure of appeal, in accordance with Article 195 of Law No. 30/2013 of 

24/05/2013 relating to the Code of Criminal Procedure. 

 

II. THE ISSUE OF THE CASE AND ANALYSIS THEREOF 

Whether the application for review filed by HABYARIMANA Donatien is admissible 

7. HABYARIMANA Donatien and his counsel Barrister MUSASANGOHE Illuminée 

say he was convicted without evidence, that the courts ignored his explanation, 

did not hear defense witnesses who knew the truth, that the judges were 

emotional, that the fact that the doctor confirmed that the girl is not virgin is not 

evidence of rape by HABYARIMANA, the latter has AIDS but the girl was not 

tested positive. 

 

8. According to Barrister MUSASANGOHE, in accordance with the provisions of 

Article 195 of Law No. 30/2013 of 24/05/2013 on Criminal Procedure, 

HABYARIMANA's complaint is inadmissible because the article provides the 

decision on the application for review shall not be subject to any procedure of 

appeal. the new point is not appealed, but asks the Supreme Court to consider, in 

its discretion, whether it is admissible, especially since HABYARIMANA was not 

assisted by a lawyer. 

 

9.  The Prosecution representative argues that, as is evident from the objection raised, 

HABYARIMANA's complaint is inadmissible because Article 195 of Law No. 

30/2013 of 24/5/2013 relating to the Criminal Procedure Code provides that the 

decision on the application for review shall not be subject to any procedure of 
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appeal, and that, in accordance with the provisions of Article 34 of Organic Law 

No. 03/2012 / OL of 13/06/2012, determining the organisation, functioning and 

jurisdiction of the Supreme Court, the complaint should not have been enrolled by 

the Court.  

 

The Court’s analysis 

10. With regard to the admissibility of the appeal, the Court finds that there is no legal 

provision that would prevent HABYARIMANA's appeal from being accepted, as 

he filed it within one month in accordance Article 176 of Law No. 30/2013 of May 

24, 2013 relating to the Criminal Procedure Code, and as a detainee he was 

exonerated from depositing legal costs in accordance with Article 268 of Law N0 

30/2013 of 24/05/2013 relating to the Criminal Procedure Code; and he complied 

with other legal requirements on admissibility.  

 

11. As to the jurisdiction of this Court over HABYARIMANA's appeal, it finds that he 

was sentenced to life imprisonment by the High Court, that his appeal was 

declared inadmissible, that he filed a second appeal to this Court for the purpose 

of reversing the judgment, which is within the jurisdiction of the Supreme Court, 

as the gravity of the sentence is a sufficient ground for appeal in accordance with 

Article 28, paragraph 2 of Organic Law No. 03/2012 / OL of 13 / 06/2012 relating 

to the organisation, functioning and jurisdiction of the Supreme Court, which 

makes his second appeal admissible in this Court, on various grounds including 

the fact that the judgment under appeal passed “a sentence of life imprisonment”, 

which applies to HABYARIMANA as mentioned above, in the first paragraph. 

 

Regarding to the basis of HABYARIMANA Donatien's appeal 

12. HABYARIMANA Donatien and his counsel MUSASANGOHE Illuminée submit 

that HABYARIMANA was convicted without evidence, that the High Court 

refused to hear the defense witnesses and paid no heed to the fact that the girl 

allegedly raped was tested HIV negative whereas the suspect is HIV-positive and 

did not have a trial. But they do not challenge the judgment of the High Court 

declaring HABYARIMANA’s appeal inadmissible, let alone that Barrister 

MUSASANGOHE admits that the decision on the application for review shall not 

be subject to any procedure of appeal. 

  

13. The Prosecution's Representative argues that HABYARIMANA should not have 

asked for a review of the merits of the case given that his appeal should not be 

enrolled. 
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The Court’s analysis 

14. Article 195 of Law No. 30/2013 of 24/05/2013 relating to the Criminal Procedure 

Code, stipulates that the decision on the application for review shall not be subject 

to any procedure of appeal.  

 

15. This Court therefore finds that, as the High Court held, on the basis of the said 

provision, HABYARIMANA's appeal should have been struck out as it sought to 

overturn a decision on the application for review, and therefore, his appeal against 

the High Court’s decision lacks legal basis. 

 

III. COURT DECISION  

16. Holds that HABYARIMANA Donatien's appeal was filed in accordance with the 

procedure prescribed by law, but is unfounded.  

17. Decides that the judgment under appeal RPA 0589/14 / HC / KIG remains 

unchanged; the sentence of life imprisonment and a fine of 200,000 Frw imposed 

on HABYARIMANA by judgment RP 0034/09 / TGI / GIC remains. 

18. Orders that the costs of the proceedings be borne by the State Treasury 

 

ISSUED AND READ PUBLICLY ON 22/09/2017. 

Signed 

MUGENZI Louis Marie        

                President                     

Signed             Signed                                                                                             

 MUHUMUZA Richard           NYIRANDABARUTA M. Agnès     

Judge                                                                        Judge                                                                                                                                       

 

Signed 

GAKURU Ahmed                                                                    

Regitrar 

 

 


