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HEARING OF AUGUST 19,  2008, ON 

FLAGRANTE DELICTO 

 

The Ouagadougou High Court (Burkina Faso), ruling in 

criminal matters, in its open ordinary court session of Tuesday 

nineteen August two thousand and eight, (19/06/2008), in which 

were present: Mr RIBGOALINGA Wêndinda Charles, 

Judge at the seat acting as president; 

 

PRESIDENT 

 

Mrs OUEDRAOGO Julie Rose and Mr SANGA Boureima, 

both judges at the seat of the said court, 

PANEL 

Mr TOE Jean Victorien, Deputy State Counsel of Faso, 
 

And assisted by Barrister DABONE Mariam ; 

 

COURT REGISTRAR 
 

The following ruling was delivered as follows: 

 

BETWEEN 
 

 The State Counsel of Faso, petitioner in a flagrante delicto 

proceeding; 

Miss S. B., born in 19... in S. of.... and of ……………... , a 

housewife living in S. assisted by her father, Mr S. S., given her 

minority status;. 

 

ON THE ONE HAND 

AND 
 

1. C. P. born in 19… in S., farmer residing in S.,  Burkinabe  

national, single without children, who declares to have never 

been convicted, recruited,  or given award; 

 

2. C. A. born in 19. in S. farmer residing in Sambin, Burkinabe 

national, single without children, who declares to have never 

been convicted, recruited, or given an award;  

 

Both accused of having voluntarily committed, on 9 June 20, 

in S., period of time not covered by the statute of limitations, 

an indecent assault by having sexual intercourse with S.B , a 

minor of more than 15 (fifteen) years of age as born in 1991; 

Acts provided for and punished by article 411 and 414 of the 

Penal Code; 

 



Appearing in person and assisted by the law firm SANKARA 

Stanislas, represented by Me YAMBA, Lawyers at the Court; 

 

ON THE OTHER HAND 

 

During the appeal, the State Counsel of Faso stated that he had 

summoned the aforementioned accused to appear before the 

Juvenile Court Judge at today's hearing to defend themselves on 

account of the above-mentioned prejudice, 

 

Then, the Court Registrar read out the documents in the case; 

 

The Court Registrar also recorded the responses of the accused; 

 

The Legal department summarized the case and requested the 

application of the law against the accused; 

 

The accused and their counsel made their arguments to defend 

themselves, and the court ruled as follows: 

 

THE COURT 

Having heard the answers of the accused; 

Having heard the victim's filing of civil claims and complaints; 

Having heard the oral submissions of the Legal department; 

Having heard the pleadings of the accused; 

Having heard the arguments made by the accused to defend 

themselves; 

After having deliberated in accordance with the law; 

 

I. FACTS 

On June 10, 20 ..., S. B. lodged a complaint to the I. district 

police station against C. P. and C. A. for sexual assault. 

 

To back up this complaint, she explained that on 9 June 20.., as 

she was returning from the farm, she was called by the above-

mentioned persons who wanted to buy her some wild grapes 

which she had brought back from the bush. Upon reaching their 

level, C.A. helped himself and then invited C.P. to do the same. 

Without saying a word to her, C.A then began to drag her by 

force to his compound. As she put up fierce resistance, C.P came 

to the rescue of C.A. She was dragged on the floor into C.A C.P's 

room. C.P closed her mouth to muffle her screams while C.A 

got rid of her skirt and pants. At this point, C.P had sex with her 

and then gave way to C.A who did the same. 

 

When questioned, C.A admitted having actually helped his 

friend C.P to forcibly have sex with Ms SB but did not admit 

having personally committed the same acts against her. He 



explained that C.P had explained to him that he had wooed the 

victim without success.  The idea had then occurred to them to 

come up with a plan to lure her into their house.  On her return 

from the bush, they pretended to want to pay for wild grapes that 

she was carrying on a plate. Once she had reached their level, he 

grabbed her and with the help of C.P, they took her forcibly to a 

room where C.P was forcibly having sex with her. 

 

C.P, in turn, denied the facts against him. He maintained that he 

had never forced sexual relations with S.B. However, he 

admitted that he was helped by C.A to drag her forcibly into 

their room and then tried to penetrate her. He reportedly gave up 

on his operation when the victim begged him not to, as she was 

menstruating and showed him her blood-stained pants. 

 

Nevertheless, the accused were taken to the State Counsel of 

Faso at the Ouagadougou High Court, who prosecuted them 

both for the charges of indecent assault on a minor over 15 

(fifteen) years old. Before this authority, the accused each 

maintained the acts as they had been established during the 

preliminary investigation. C.A stated that he had in fact helped 

C.P to drag SB into a room where the latter was forcibly having 

sexual relations with her. C.P, on the other hand, maintained that 

he did not have sexual relations with her because, after he had 

suggested it, she had explained to him that she was menstruating 

and on this basis he let her leave without C.A having 

participated in anything. He stated that he did not even 

understand why C.A stated the opposite. 

 

Summoned before the Ouagadougou High Court to answer for 

these charges, they all maintained the same version. 

 

II. PROCEDURE 

1. Prosecution 

Whereas C. A. and C. P. are all prosecuted for indecent assault 

on a minor over 15 (fifteen) years of age; Whereas Article 411 

of the Penal Code states that an indecent assault is any act of a 

sexual nature contrary to morality committed directly and 

intentionally against a person with or without violence, coercion 

or surprise ; That according to article 414 of the same Code, any 

indecent assault committed or attempted with violence, coercion 

or surprise against persons of either sex is punishable by 1 (one) 

to 3 (three) years' imprisonment; 

 

Whereas in the case at hand, the accused deny the charges of 

indecent assault, and none of them admit to having had sexual 

relations with S. B.; whereas C. A. consistently acknowledged 

throughout the proceedings that he had assisted his acolyte C.P. 



in forcibly dragging the victim to a room where, by means of 

violence and coercion, the latter had sexual relations with her; 

C.P. after acknowledging that they had used force to drag the 

victim to their room where they had, by the same means subdued 

her, stripped her naked, maintains that he abstained from doing 

so, the victim having begged him not to do so because she was 

allegedly menstruating; that he even retracted those statements, 

stating that he had negotiated with S.B. to have sexual relations 

with her, but that she had refused for the above-mentioned 

reason; that he then let her go; Whereas, however, this narrative 

of events cannot stand up to serious analysis; whereas, firstly, 

the corroborating statements of the victim and C.A. show that 

they accosted the victim on her way back from the bush and then 

pretended to want to pay her for wild grapes she was carrying; 

whereas, after helping themselves, the accused grabbed the 

victim and dragged her to their room; whereas she struggled to 

the point of clinging to the door of the room; whereas C. P. 

pulled her hand away; she then fell; this did not stop the accused 

in their operation, who dragged her on the floor into the room; 

when she screamed, C.P. used a cloth to muzzle her; Then CA 

took off her skirt and her pants; That although CP denies having 

had or attempted to have sexual relations with her at the time, 

he nevertheless acknowledged before the State Counsel of Faso 

that the victim was with him in a room when he stated, referring 

to CA, that "he did not enter the house with us"; However, he 

refrains from saying how or why the victim could have been 

with him inside a room while he seemed to be saying that after 

the victim refused to have sexual relations with him following 

his proposal, he just let her leave without any violence or sexual 

activity; That these remarks are all the more in keeping with 

those of his acolyte, as one can legitimately wonder about his 

interest in declaring that he had participated in criminal facts, 

thus exposing himself to criminal prosecution if this was not the 

case; That, secondly, CA also declared that he had not had 

sexual relations with the victim, whereas the medical certificate 

in the file mentions the absence of the hymen for a victim who 

claimed being a virgin before the attack; That the victim's claim 

of virginity could have been questionable if CP himself had not 

declared that he had seen the victim's pants stained with blood, 

even if he maintains in bad faith that it was the victim's 

menstrual period as reported to him; That it was probably the 

blood due to the loss of the hymen; 

Whereas, in any event, it is at least established by all the 

foregoing that CA and CP used coercion and violence to drag 

SB into their house; That by the same means they overcame any 

resistance from her by immobilizing her, muzzling her, thus 

allowing CA to remove her skirt and shorts and CP to have or 

attempt to have sexual relations with her; That it cannot then be 



contested that the acts by each of them personally took the 

nature of a sexual act; That these sexual acts were consciously 

performed by them on SB; That it is against good morals to 

subject a person to sexual acts without his/her consent, besides 

a minor although aged more than 15 (fifteen) years; That 

therefore all the elements constituting the offence of indecent 

assault are found on each of them; That they should both be 

found guilty and receive a severe sentence in view of the 

seriousness of their actions and the danger posed by a sexual 

assault liable to destroy or compromise the sexual, 

psychological or family equilibrium of a young girl as the 

victim. 

2. Civil action 

 

a. Admissibility 

 

Whereas pursuant to Article 2 of the Code of Criminal 

Procedure, any person claiming to be the victim of a criminal 

offence may seek compensation before the criminal courts 

hearing the prosecution; 

 

Whereas at today's hearing, Ms S.B., assisted by her father S. S. 

because of her minor age, who declares that he is a civil plaintiff 

and in this capacity claims compensation for the damage she has 

suffered; 

 

Whereas it is established above that S.B. was victim of the 

criminal acts of C. A. and C. P.; whereas she therefore complies 

with the condition laid down in the above-mentioned article; 

whereas she was also granted civil action in accordance with 

Articles 418 et seq. of the above-mentioned Code; whereas she 

therefore deserves to be declared admissible; 

 

b. Merits 

 

Whereas by way of its S. S., S. B. claims the sum of CFAF 

61,000 (sixty-one thousand) representing the medical expenses 

incurred for her care, in addition to the sum of CFAF 300,000 

(three hundred thousand) as damages; It is not disputed, as it was 

attested by the documents submitted in support of the claims, 

that she actually spent a sum of CFAF 61,000 (sixty-one 

thousand) for her care; Since the accused inflicted the injuries to 

her, they should be ordered to reimburse the said sum in good 

faith; Moreover, it cannot be denied that she suffered other 

damages, in particular the physical and moral suffering related 

to the offence; Moreover, the sexual assaults are so serious that 

they can leave irreparable scars in the life of a young girl like 

her; The sum of CFAF 300,000 (three hundred thousand) 



claimed as damages appears to be amply justified; The accused 

should then be jointly and severally sentenced to pay her this 

sum; 

 

UPON THESE GROUNDS 

Ruling publicly following full trial of a criminal matter in first 

resort, the court; 

 

Declares the accused guilty of the charges against them; 

In repression, sentences them to 36 (thirty-six) months of actual 

prison term; 

 

Acknowledges the filing of a civil claim by SB represented by 

her father; 

 

On the merits declares it well founded; 

 

Consequently condemns C. A. and C. P. to pay to S. B. the sum 

of CFAF 61,000 (sixty-one thousand) for medical expenses and 

the sum of CFAF 300,000 (three hundred thousand) for 

damages; 

 

Condemns the accused to pay the costs; 

 

Thus acted, judged and pronounced the aforementioned day, 

month and year; 

 

Signed by the President and the Court Registrar. 

 


