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Issued by 2nd Personal Status Circuit of the Supreme Court on 03/08/2015 presided by 

Salah Al Tigani Al Amin and membership of Abdul Hameed Mohamed Abdul Hameed, Al 
Tayeb Abd Al Ghafoor Abd Al Wahab, Fadya Ahmed Abd Al Kader and Mohamed 
Yaseen Al Sheikh Idris, the judges of the Supreme Court. 

 

  The papers of the appeal No. 151/2014/Omdurman Appeal Court and papers of the case 

No. 1557/2006/Omdurman Court have been submitted and registered vide No. 
560/Cassation/2014 - 67/Review/2015. 

 
Appellant: Bashir Mohamed Adam 
Respondent: Kamar Saleh Ali 

 

JUDGMENT 
The facts relating to the request summary, as show in pursuant to perusal of the subject 

matter are in accordance with the provision of the request and other papers, that the 
respondent has registered the execution vide no. 71/2007 for enforcing the judgment 

entered by the Karari Personal Status Court in respect of Case No. 1557/2006/ seeking 
alimony during the waiting period and alimony for her children Yasmin, Amir & Hatim to 

cover their food, maintenance, clothes and education. 
 
In the course of the execution proceedings, the debtor (claimant) submitted a request under 

Article (235) of Civil Procedures Act for 1983 for forfeiture of alimony of fostered children 
Amir & Hatim, on the grounds that Amir was lagging far behind in his education in the 

Faculty of Engineering at Sudan University which he joined in 2004, and reached a level at 
which his counterparts may make earnings. He has not graduated yet, while Hatim has 

already graduated and been awarded a Diploma in Communication Technology from Al 
Nilein University.  
 

The claimant requested that both universities are to be addressed for inquiring about the 

children`s education status, in which their alimony must be forfeited.  

 
Upon replying to this request, commenting on the answer, addressing both universities and 

hearing the evidence provided by claimant, the Executing Court delivered on 13/01/2014, a 
judgment accepting debtor’s request and suspending execution of the above children`s 
alimony along withordering a calculation to be conducted till 07/04/2014 was decided.  

 
The creditor (respondent) was dissatisfied with such judgment and appealed it under the 

appeal No. 151/2014 before Omdurman Appeal Court. 
 



On 14/07/2014 the Appeal Court delivered its decision No. 400/2014 upholding the 
appealed decision and cancelling the appeal. 

 
The creditor (respondent) was dissatisfied with such adjudication and challenged it under an 

appeal in cassation No. 560/Cassation/2014 before the Supreme Court. 
 

On 05/01/2015 the Supreme Court delivered by majority a cassation decision no.  
780/2014 cancelling the contested judgment and ordering respondent to file a claim for 
forfeiture of alimony if he so wishes by reasons thereof ((the executing court is an automatic 

court which should execute the judgment automatically and may not intervene  in respect of 
amendment, cancellation, reconsideration, review or correction and therefore respondent’s 

request (debtor) for forfeiture of fostered children`s alimony does not fall within the 
competence of the executing court and is not deemed an executing dispute as it touches the 

basis of judgment under Article (217) of Civil Procedures Act for 1983, so forfeiture of 
alimony must be under a separate claim in which the respondent shall prove that both 
fostered children have reached a level at which their counterparts may make earnings etc.)) 

 
A review request No. 67/Review/2015 has been brought forward before us by Advocate 

Nader Haj Adam on behalf of debtor Bashir Mohamed Adam on 18/03/2015 seeking a 
review of the Supreme Court Judgment the object of the request to cancel it and to uphold 

the decisions of the executing court and then the appeal court which forfeits the alimony of 
fostered children Amir and Hatim for reasons provided along with the evidence as of the 
date the request for forfeiture of alimony on 07/04/2013.  

 
Since the papers contain a document evidencing that the claimant has received a copy of the 

cassation decision (the subject matter of the request) through his attorney on 04/03/2015, 
the request is deemed to be submitted within the appointed time satisfying legal status 

thereof and justifying its acceptance formally and therefore it is formally acceptable. 
 
With regard to the subject matter, the claimant denounced the Supreme Court adjudication 

as being in contravention of law, and its application and interpretation and omitting judicial 
precedents saying that in this respect: 

 
1. The executing court is not an automatic court for executing the judgment automatically 

but should hear disputes arising out by reason of executing the judgment and must 
adjudicate thereon as provided for in Article (235) of Civil Procedures Act which gives the 
executing court the power of adjudicating on all substantive and temporary execution 

disputes as well as the judicial precedent of the judgments magazine 2005 - Cassation 
Decision No. 1/2005, containeda rule for forfeiture of alimony once death, earnings or 

divorce is proved with no need for a new judgment. 
 

2. The claimant (debtor has previously in respect of the same execution submitted a request 
for forfeiting alimony of the fostered child Yasmin because she has been graduated from the 
Faculty of Pharmacy working in the morning business hours and earning a salary sufficient 

to maintain her. The executing court heard the evidence for the same and the decision 
forfeiting the alimony was upheld at the appeal court and the Supreme Court levels where 



the minutes of execution are the testament to that. ((See Appeal court decision No. 
357/2010 and the Supreme Court decision No. 357/2010 both deposited in the same 

execution file 71/2007)) 
 

This denouncement is incorrect, and as such should have to be rejected because it is legally 
determined that a review request shall be heard under Article (215) of Civil Procedures Act 

for 1983. 
 
 The review provided for in the Article in question as established in the adjudication of this 

court is not a method of appeal in cassation but an exceptional proceeding granted to the 
Supreme Court for reviewing its judgments on its own motion while considering the extent 

of the cassation decision violation of the conclusive provisions of Sharia or the apparent 
Articles of Law. 

 
In pursuant to the perusal of the present review request, the judgment of the Supreme Court 
(the subject matter of the request) and all papers it was evident that there is no violation of 

Sharia and Law. 
 
The judgment the subject matter of the request, however, came in conformity with law and 

Sharia. 
 

Article (235/a) of Civil Procedures Act for 1983 provides that ((the court which undertakes 
the execution shall be responsible for adjudication on all temporary and substantive 
execution disputes whatsoever their value and whether filed by parties or others.)) 

 
Within the framework of understanding the contents of this Article, it is determined that the 

execution problems are not a kind of grievance in the judgment under which the execution 
is intended if execution has taken place under a judgment, but they are disputes relating to 

the conditions necessitated by law  as to be fulfilled for the execution. 
 
The execution judge is not responsible for hearing disputes relating to settlement of a 

dispute over a principal right, but his task is restricted to the enforcement of the text of the 
writ of execution.  

 
This is because the requests which are relevant to substantive execution dispute relating to a 

principal right do not fall within the judge competence and are different from temporary 
execution dispute  in respect of which litigants request for a temporary procedure without 
affecting the principal right. 
 
It is established in the minutes that the claimant requests for forfeiture of the awarded 
alimony for his children are in question. There is no doubt that such request affects the 

awarded principal right under the writ of execution which does not fall within the 
competence of the executing judge. As such, it should have to be rejected and the claimant 

has the option of recoursing to the normal court for filing a claim for forfeiting the alimony 
of the said children as his interest may so dictate. 
 



Whereas the cassation decision (the subject matter of the request) has committed to such 
judgment which approves the foregoing, its adjudication should have committed to the 

proper law and has nothing defective therein from legal point of view along with no 
violation of sharia provisions.As such, it should have to be upheld. 

 
Whereas the review request is groundless and useless, it worth cancellation and I amin the 

opinion if the colleagues agree, that our judgment is to be entered as to cancel the request. 
 

Al Tayeb Abd Al Ghafoor Abd Al Wahab 

Supreme Court Judge 
08/07/2015 

 
Mohamed Yassin Al Sheikh Idris 

Supreme Court Judge 
12/07/2015 

 

I agree and add that the matter should be brought forward before the executing court if the 
creditor and debtor so agree, but in event of appearance of any sign of disagreement upon 

not terminating the consideration by reason of employment or end of the phase, any dispute  
means that the trial court should direct the claimant to file a claim for forfeiture of alimony  

in respect of which it should discuss points of dispute between them that means resemblance 
to the debts of inheritance if not acknowledged by the heirs. 
 

Salah Al Tigani Al Amin 
Supreme Court Judgment 

14/07/2015 
 

I agree with my colleagues in the Circuit that the executing court is an automatic court 
responsible for enforcement of the judgment, but if proved before it that the fostered child 
for whom the alimony is imposed has been graduated from the university and reached a 

level at which his counterparts may earn and becomes self-reliance as a result of his earing, 
the alimony must be forfeited (please refer to the cassation decision No, 1/2015 dated 

06/01/2005 - judgments Magazine for 2005 page 11 without the need for entering a new 
judgment proving the same)) 

 
Fadya Ahmed Abd Al Kader 

Supreme Court Judge 

23/07/2015 


