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JUDGMENT 
On 29/11/2017 Al Deain Child Court convicted the accused Saad Damar Omer under Article 45/b 
of Child Act for 2010, and sentenced him to life imprisonment as of the date of being under 
custodianship on 29/09/2017, with a fine of five thousand pounds, and if not paid to be 
imprisoned for a period of six months consecutively. The papers ordered for submission to the 
Supreme Court for upholding under Article (181) of Criminal Act for 1991, reprimanded the 
juvenile Yahya Abdullah Al Doma and released him immediately unless he was wanted for 
another action. 
 
The convict Saad Damar Omer submitted as against such a judgment and pleaded for mercy 
before East Darfur State Appeal Court, which accepted the plea in pursuance to the provision of 
Article (188) of Criminal Procedures Act for 1991, and adjudicated on the matter under its 
judgment No. 415/2017 upholding the conviction and life imprisonment penalty along with 
ordering reprimand for child Yahya Abdullah Al Doma. The fine was reduced to one thousand 
pounds, and to be collected under Article (198) of Criminal Procedures Act 1991. 
 
On 15/02/2018 papers were brought forward before us. The judgment submitted to us found to 
be satisfying the conditions contained in Article (181) of Criminal Procedures Act 1991 in terms 
of the type of penalty and conclusiveness of judgment. 
 
 Article (181) provides that ((every sentence to death penalty, cutting or life imprisonment shall 
be submitted to the Supreme Court whenever it becomes final with the intention of upholding)). 
 
The facts of the criminal action conclude that on 20/09/2017 in the village of Al Kiddameya 
where the 1st accused Saad Damar Omer and the 2nd accused Yahya Abdullah Al Doma entered 
the house of the sixteen year old victim, Halima Abdullah, and raped her at gunpoint (knife). 
 
The trial court has then listened to the prosecuting case, interrogated both the accused and 
convicted them under Article (45/b) of Child Act 2010 along with closing the defence case and 
delivered the aforementioned judgment. 
 
From the subject matters’ point of view and in pursuant to the perusal of papers, it was evident 
that the convict Saad Damar Omer admitted in his statements contained in page (2) of the 
journal of inquiry that he performed sexual intercourse with the victim. 
 



He recorded a judicial confession on page (5) of the journal of inquiry in accordance with the 
provision of Article (19/1) of the Evidence Act 1994. The declarant was sane and an adult as 
provided for in the Law. The admission was adopted taking into consideration the provision of 
Article (60/2) of Criminal Procedures Act 1991after the judge verified that the convict admitted 
on his own free will and choice in writing and imprinted in the journal of inquiry. 
 
The same statements were repeated while being interrogated before the trial court. The 
accused, however, denied raping the victim using the knife. 
 
On the other hand, the prosecution body failed to prove victim`s raping using the knife. These 
are the statements delivered by the victim.  
 
The prosecution case revolves around the convict`s admission before the traditional conciliators 
that he raped the victim.  
 
The said admission cannot be considered as a non-judicial admission and in order to prove it the 
general rules in evidence are to be followed by virtue of Article (17) of Evidence Act 1994. 

 
Relying on the 1st prosecution witness on page (20) of the investigation record, is deemed to be 
sufficient as saying that ((there was a man (arbitrator) in the conciliation session, saying that 
without confession we do not intervene.)) 
 
This means that the solution of the problem was connected with the convict`s confession. In this 
connection it is understood that the prosecution should have proven all elements of the rape 
crime. Please refer to the precedent: 

Government of Sudan versus Omer Al Haj and others 
141/97 magazine 1997 page 59 

 
Therefore, the sexual intercourse admitted by the convict cannot be considered. This amends 
the description of the crime. The question that arises here is that this victim was a child, so 
should the Child Act 2010 be applied? 
 
It is established from the prosecution exhibit (2) the Criminal Age Estimation Form issued by the 
Medical Commission that the victim has attained the adulthood stage and her age is estimated at 
15 years old along with the appearance of adulthood physical signs thereon. 
 
It is mentioned in the precedent: 

Government of Sudan versus A.S.Kh. 
Life imprisonment/16/2011 page (75), 

 
that ((the 17 year  old victim who became pregnant as a result of a sexual intercourse is not a 
child in accordance with the Criminal Act 1991 which is derived from Sharia.)) 
 
I am therefore in the opinion that the judgments of the lower courts should be cancelled and 
return the papers to the trial court so as to bring proper indictment whether under Article (146) 
or Article (149) the incident is a rape with the permission to listen to additional evidences along 
with rendering the appropriate order after observing the provision of Article (144) of Criminal 
Procedures Act 1991. 
 



With regard to the juvenile child Yahya Abdullah Al Doma, it was established from the Defence 
exhibit (1) that he has not yet entered adulthood. So, we are in the opinion of upholding the 
arrangement issued as against him. 
 

Kassim Hamid Hussain Kassim 
Supreme Court Judge 

18/02/2018 
 
Second Opinion: 
Child Act for 2010 is a specific law which restricts the common law. The Child Act was enacted in 
accordance with the United Nations Convention which Sudan has signed and ratified. Such 
convention is considered to be incorporated in Sudan legislation. 
 
Article (6/1/3/4) of the Act on Interpretation of Common Laws and Provisions for 1974 provides 
that ((the provisions of any law shall be interpreted in the manner that will achieve the purpose 
for which it has been enacted. In all events, the interpretation which achieves this purpose alike 
shall be preferable) and that ((the provisions of the subsequent law shall prevail over the 
preceding law to the extent which will remove such contradiction and considers any specific law 
or provision in respect of any issue.  
 
The Child Act of 2010 relates to the child which is enacted and legislated in respect of the young 
who has not yet attained adulthood (a criminal or victim). At the same time, it is the law 
following the Criminal Act for 1991.  
 
So, in accordance with the legal interpretation of the rules of construction, the provisions of 
Article (4) relating to the young who has not yet attained adulthood shall prevail over the 
provision of Article (3) of the Criminal Act for 1991, because it is excluded from the provisions 
thereof.  
 
Article (3) of the Child Act for 2010 provides a prevalence of provisions of law stating that the 
provisions of law prevail over any provision in any other law which is in contradiction therewith.  
 
In accordance with the provision of Article (3) of Judgment Rules Law for 1983, the legislative 
provisions of conclusive evidence may not be interpreted because, interpretive judgment may 
not exist with the explicitly of the provision. 
 
The provision of Article (4) of the Child Act 2010 is explicit and of conclusive evidence that a 
non-adult child one who has not exceeded 18 years of his age. 
 
Therefore, there is neither a requirement nor a justification for recoursing to the Criminal Act 
because the Child Act defines the adult child, as having exceeded 18 years of age. 
 
The National Supreme Court has undertaken this approach and adopted it in many of its 
judgment including but not limited to: 
 

Government of Sudan versus Ishaq Zakareya Abdullah 
446/2013 unpublished 

It adjudicated that (the governing law is the Child Act for 2010 and therefore the death penalty 
may not be imposed on whoever has not attained 18 years of his age) 
 



In the case: 
Government of Sudan versus Abdullah Abu Zaid and others 

108/2011 
 
The Supreme Court adjudicated that whoever is below the age of 18 years may not be sentenced 
to imprisonment because, in accordance with Article (4) of Child Act every person below 18 
years of age is regarded as a child and therefore the Child Court shall have the jurisdiction. 
 
In the case: 

Government of Sudan versus Mujahid Abdullah Adam and another 
656/2011/Review/205/2011 

It has been provided in the words of the Supreme Court, that the prescribed arrangement for the 
child shall be distinguished in accordance with the Child Act and not the Criminal Act. 
 

The Constitutional Court, with respect of the case: 
Government of Sudan versus Hassan Osman Grad 

81/2006 
Decided to cancel the death penalty issued against the accused because he is below 18 years of 
his age. The court was also ordered to send the papers to the Chief Justice and to taken back to 
the trial court for issuing the appropriate penalty. 
 
The judicial precedents referred to by my colleagues and other precedents have embraced 
Article (3) of Criminal Act for 1991 as a criterion for the criminal responsibility of the child which 
has been discussed by the judicial precedent: 
 

Government of Sudan versus A. A. M. A. 1 
199/2014/Judicial Magazine/2015 page 48, 

 
and reached in the summary of its reasoning to a rule stating that (Article (4) of The Child Act 
does not violate the constitution or Sharia since it has determined the age of the adult young 
under a provision of a conclusive evidence, has not exceeded 18 years of age, even though he 
has not attained adulthood without depending on (or lack of) the appearance of the adulthood 
signs. This also defines an adult as whoever is above the age of 18 years/ 
 
In consideration of the premises, it is evident that The Child Act is a specific law that does not 
rely upon adulthood and its criterion of the age. So, whoever has not exceeded 18 years of his 
life is regarded as a child even though he is an adult. 
 
It has been established in the papers of this criminal case that the age of the victim is 16 years 
old, and the 2nd accused was also 16 years old. The victim is therefore regarded as a child even 
though she reaches the adulthood stage. The 2nd accused is also considered to be a child even 
though he attains the adulthood stage. The 1st convict is deemed to be an adult because he 
exceeded 18 years, and seeing that he was 19 years old.  
 
Since it is established that the 1st convict and the 2nd accused have performed complete sexual 
intercourse with the victim, Article (45/b) of Child Act for 2010 shall be applicable to them and 
the criminal defence of consent is insignificant because the victim`s consent is not reliable since 
she is a child and therefore the judgment brought forward before us for upholding is completely 
in conformity and consistence with the provisions of Child Act for 2010 and as such it should have 
to be upheld entirely. 



 
 

Hassan Abdul Karim Osman 
Supreme Judge 

13/03/2018 
 
Third Opinion: 
 After review, I share with my colleague, the 2nd opinion for reasons thereof he mentioned in 
respect of criminal responsibility contained in the legal provisions provided for in The Child Act 
for 2010 in relation to criminal responsibility which considers whoever is below the age of 18 
years old, a child. 
 
Hashim Ibrahim Al Toum 
Supreme Court Judge 
22/04/2018 
 
Final Order: According to opinion of majority. 
Upholding the judgment entirely. 
 
Kassim Hamid Hussain Kassim 
Presiding Judge 
22/04/2018 
 

 


