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Judgment   
 

Accused / Omer Mohamed Suliman Ali was subjected to trial under section (45-b) 
of the Child Act 2010, before the Child Court Algadarif Court {Public Criminal Court 
Judge} as he was accused to have committed rape on the victim/ Rabha Yousif 
Osman. The Trial Court convicted accused under section (45-c) of the Child Act 
2010 and punished him with imprisonment for 10 years as of: 16/12/2013 (the 
date he entered the custody) and a fine equal to SP5000, of which SP4000 to be 
paid to the victim as compensation to be collected by civil means. 
 
The convicted person submitted an appeal through his advocate to Algadarif Court 
of Appeal which decided in its judgment under No: 205/2014 to cancel the 
conviction and punishment and to refer the case to the Trial Court to work upon 
the memorandum issued by it. 
 
The convicted submitted an application for review through his advocate to the 
Supreme Court – Central States & Algadarif Circuit, which decided in its judgment 
under No: 283/2014, dated: 07/12/2014, to uphold the decision of the Court of 
Appeal and to cancel the review request. 
 
The convicted was not satisfied with the judgment issued by the Supreme Court 
and submitted the enclosed application for review through his advocate/ Babikir 



Abdul Rahman Mohamed Omer. The application was admitted by the authorized 
Chief Chancellor and the other party was notified to reply. The advocate/ Ibrahim 
Musa Mohamed Salih filed the enclosed reply on behalf of the victim, therefore, 
we detail in the application in subject.  
 
Applicant denounced to the judgment subject of revision, as being contrary to 
Sharia Law’s principles and contrary to law, in terms of interpretation and 
application, for the following reasons: 

1- The judgment subject of revision is contrary to section (4) of the Child Act 
2010, because the convicted person does not exceed 18 years, as stated in 
exhibit 2 of the accusation list of exhibits, which is an official document. 

2- The judgment subject of revision is contrary to Sharia and law when 
concluding that, the sharia evidence that the convicted has entered his penis 
in the victim’s vagina is not necessary. 

3- The judgment subject of revision, depended on exhibit 1 of the accusation 
list of exhibits, as an official document, which is expressly contrary to 
sections {40& 41} of the Evidence Act of the year 1994, because, the exhibit 
is not an official document, because it is issued by a medical assistant and 
not a doctor.  

4-  The victim did not bring the clothes she was wearing during the incident 
and that raises a doubt which shall be interpreted to the favor of accused. 

5- According to section 149 of the Penal Code of the year 1991, whoever 
practices sex or homosexuality with another person without his consent is 
deemed to have committed rape. Accordingly; the offence of Zinna 
(adultery), as provided for in section (62) of the Evidence Act 1994, must be 
proved first. Since the accusation failed to prove the Zinna (adultery) 
offence, then conviction is irrelevant based on absence of evidence. 

6- Accused has not been subjected to parade to be identified. 
7- The compensation decision was issued contrary to section (204/c/d) of the 

Criminal Procedures Act 1991. 
 
The reply to review application is summed up as follows: 
 

1- The accusation document that had stated the convicted age is eighteen 
years, did not mention that the convicted age is below eighteen, yet, he is an 
adult to whom the full criminal liability shall apply. 

2- The medical assistant, who prepared the medical report was heard before 
the Court, about his report. 

3- The compensation decision was issued in accordance with section 86/# of 
the Child Act 2010. 

 



The Gadarif State Medical Commission’s report (exhibit 2 of the accusation list 
of exhibits), included that, the age of accused is assessed as 18 and he is adult, 
accordingly; as far as it has been proved that he is adult , he will be fully 
responsible for the criminal liability, even if he is below 18 years, the most 
important thing is that he has completed 15 and his puberty is proved by 
conclusive natural symptoms, as established by this Court, therefore, the first 
reason for requesting review is not viable. 
 
As to the second reason, rape is proved by evidence on its broad meaning and 
the Evidence Act 1994 did not specify a certain measure or mean of evidence to 
prove it, a distinction shall be made between proving commission of Zinna 
(adultery) offence and commission of rape. 
 
As to the third reason, I agree with applicant in that, the medical assistant is not 
a doctor, that the report prepared by him id not considered a medical report, 
but was reliance made on it as evidence? The answer is definitely, No, as he 
was called as a witness, therefore, reliance was made on his testimony and not 
his report….  
 
As to the forth reason, it did not include a reason requiring review. 
 
As to the fifth reason, in addition to the reply made with regard to the second 
reason, the expression is meant to describe the act and not its legal 
classification, therefore, it is not correct to mention that, rape can be proved by 
the same element as Zinna, and this mistaken concept had led the Trial Court to 
decide conviction of accused under section (45-c) instead of section (45-b) of 
the Child Act 2010. 
 
The judgment issued by the Court of Appeal, which had cancelled the 
conviction and punishment was upheld by the judgment to be reviewed and the 
cancellation has definitely included the compensation decided from one side 
and from the other side, the judgment to be reviewed did not mention 
compensation, therefore, no need to discuss that. 
 
The judgment issued by the Court of Appeal, upheld by the judgment to be 
reviewed, had mentioned a significant point, which is the age of the victim and 
her reaching puberty age, if she is proved to have reached the age of fifteen 
and her puberty was proved by definite natural symptoms, the applicable law 
shall be the Penal Code of the year 1991 and not the Child Act of the year 2010, 
and the competent court is the Criminal Court and not the Child Court, 



therefore, the Trial Court shall execute the directives issued by the Court of 
Appeal in this regard.   

  
I conclude with that, the judgment to be reviewed was not contrary to law or 
Sharia,  
I believe the review request shall be rejected, if my colleagues agree.  
 
 

Ali Ahmed Ali Mohamed Gashi “signed” 
Judge at the Supreme Court 

 
 

For/Alrasheed Al Toam Mohamed Khair “signed” 
Judge at the Supreme Court 
09/10/2016 
  
 
For/ Dr. Alamin Awad Ali Ahmed “signed”  
Judge at the Supreme Court 
11/10/2016 
    
For/ Musa Al Neel Omer Al Mukashfi  “signed”  
Judge at the Supreme Court 
01/11/2016 
 
For/ Ahmed Al Ameen Mohd Saad 
Judge at the Supreme Court 
06/01/2017 
   
Final Order: 
Review request rejected. 
 

Ali Ahmed Ali Mohamed Gashi “signed” 
Judge at the Supreme Court 

Head of the Circuit  
16/01/2017 

 


