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The Decision: 
 

The department of Al Wusta States and Al Qadarif of the National Supreme Court issued a judgment on 
the appellate number 121/2017 to the effect of cancelling the judgment of the appeal court’s decision 
concerning the charge under article 21/149 of the criminal law for 1991; and cancelling the penalty 
issued, and therefore re-establishing the judgment of the court of the first instance: to indict the 
accused under article 21/149 criminal and the penalty issued. And therefore, to adjust the original 
imprisonment sentence to 8 years for each accused, and to endorse the decision of the appeal court 
regarding the rejection of the conviction under article 21/139-Criminal and the punishment; and to 
endorse what the appeal court had sentenced on this particular section of the case, and also to endorse 
the conviction and the punishment under article 153/1 criminal against the first accused and the 
punishment passed; and to order to confiscate the mobile phone. The Wad Madani criminal court had 
charged the first accused under article 21/149/139/153-Criminal, and the second accused under the 
article 21/149/139-Criminal sentencing the first accused to one hundred whip lashes for violating article 
21/149-Criminal and an imprisonment sentence for a period of seven years starting from 10/1/2017 and 
a fine of 3 thousand Pounds, and if not paid, an imprisonment sentence for two years period. And also, 
to pay the amount of five thousand pounds to a justice government department, to be collected in a 
civil procedure and a fine of one thousand pounds for violating article 153 criminal, or an imprisonment 
sentence for a period of one month, and to confiscate the mobile phone and decided these exhibit to be 
destroyed. The court had sentenced the second accused to 100 whip lashes for violating article 21/149-
Criminal, and an imprisonment of seven years and a fine of 3 thousand pounds, or imprisonment for 2 
years, and to pay a civil fine of 5 thousand pounds … this sentence had been appealed against at the 
Appeal Court of Al Gazirah State and the court had issued its sentence number 53/2017 to adjust the 
convection from being under article 21/149 to 139-Criminal, and to revoke the fine penalty by 
calculating the period that the two accused spent in prison, and to cancel the justice governance Diiya’ 
Compensation, and to endorse the conviction under article 153, and the alternative fine and 
imprisonment sentences ordering the two accused be transferred to the court of the first instance to 



execute the whipping sentence and to set them free after paying the fine for violating article 153-
Criminal. 
 
Now, Mr. Fadhul Al Marji Adam Musa has filled an appeal with us to review the issued sentence by the 
above mentioned National Supreme Court; we accepted the appeal in form. He stated his reasons for 
the request that the judgment of the National Supreme Court is in violation to proper procedures of 
evaluation evidence, and in violation of the Sharia laws and of the law. He argued the evidence 
presented by the persecution were not sufficient proof according to the Sharia law, or according to the 
law governing the establishing of a crime; [He argued] the statements of the applicant alone should not 
be considered without any testimonies, and that the court violated the law when considered the 
applicant as a witness. The memorandum went on extensively on this point. As of regard to the judicial 
confessions, [he argued] the court failed in this regard as well and that the prior sexual behavior with 
her consent denies the existence of the crime of rape; and regarding what has been stated on the 
medical report, [he argued] the report has been designed in her favor and as to the beating that befell 
the applicant which amounted to two face slaps, [he argued] it came about was because the two 
accused discovered that she maintained a relationship with both of them. The lawyer thus requested in 
the end to reject the sentence of the supreme court and endorse the sentence of the appeal court.  
 
A reply to the request of the lawyer was presented by Mr. Al Sadiq Hassan Mohammed Idress in which 
he stated that what the lawyer of the applicant provided does not constitute the factual truth, 
maintaining  that it was not true that the court had based its decision on the statements of the applicant 
alone. [he argued] that there the evidence proves [the accusation] beyond any level of reasonable 
doubt, and that these evidences were accepted within the exhibits, and that the applicant statements 
were not performed under oath and therefore she is not a witness, or an expert witness; the 
memorandum elaborated extensively on the subject of Testimony of the Expert. 
 
The facts are clear and evident in the files of the criminal case, and point clearly to a case of rape under 
force … 
 
After deliberations review of the documents, I am of the opinion that the sentence passed by the 
National Supreme Court came in accordance with both the Sharia laws and the law, contrary to what the 
review memorandum has stated. [this is because] what has been established from the criminal claim 
that there were some evidence made available and were presented by the applicant. And these are not 
just the statement of the applicant, and the confessions of the accused, and the medical laboratory 
report alone. These evidences are sufficient to indict, specially in cases of sexual crimes, which are 
usually conducted in hiding, specially that this crime happened in the wilderness where a cry for help is 
useless. This dismisses the claim of victim’s consent, after the physical beating she endured for that, I 
am of the opinion of reject the request of review … 
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I agree with the rejection of the request to review. 
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Final Order: 
Court: 
Order 

1. Reject the Request to review 
2. Notify the two parties 
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