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The Decision: 

 

This cassation request is presented by Mr. Jaffar Kajo Al Faki, lawyer on behalf of his accused 

client in the trial number: G.A/80/2014 which incriminated the above mentioned client under 

article (45) paragraph (B) of the Child Law for the year 2010 who was penalized for an 

imprisonment sentence for a period of (20 years) and a fine of (500 Pounds) to be collected 

under the article (198) of the Criminal Procedural law for the year 1991. The judgment was 

endorsed by the appeal court registered under number: A.S.J/226/2014 and dated 17 November 

2014 with a request to return the documents for the collection of the fine and without the 

carrying out of the alternative imprisonment sentence unless the collection of the fine is not 

achieved along with an instruction to refer the procedures and the judgment to this department to 

support the sentence or otherwise under article (181) of the criminal procedural law for the year 

1991. 

 

The grounds of the cassation request are detailed as thus: 

 

First: 

There is no disagreement of opinions regarding a relationship between the victimized and the 

accused and they made a promise to marry each other, he, the accused, called her to his house, 

and she willingly obeyed and later became illegally impregnated by him and the accused does 

not deny these flaws and testified to the judge of the same. 

 

Second: 

The applicant is of the opinion that the judgment and the procedures conflict with the law and in 

jurisdiction on the following ground: 

a) That article (4) of the Child law for the year 2010 is in contradiction to the criminal law 

for the 1991 and to the constitution on its definition of what constitutes as a child, that a 

child is whomever did not pass the age of 18 years old. 



b) The victim according to the definition of the criminal law for the year 1991 (is not a 

child) because she is (17 years) old, and was pregnant from the accused, therefore, she is 

an adult and therefore, falls under the definition of an (adulterer). 

c) The report points out to an (obvious and clear doubt) of the prosecution exhibit (3) which 

determines the (age) of the victim because there were amendments or crossing out to 

reassure that the victim is (14) years old and the defence appealed against this exhibit in 

front of the concerned authority and investigations in this matter is still ongoing to locate 

the official record although it was dated in the year 2000, and the court denied the 

accused of presenting his witnesses to testify to the age of the victim, especially the 

witness requested by the defence who is the school principle of the victim and is aware of 

the real age of the victim and denying the accused of his legal right to prove the 

falsehood of the exhibit is denying the right of defence, and it was expected to give a 

balanced justice in presenting evidence in support of the applicant and the right of 

defence in order to reach a justifiable sentence. 

d) The argument of (the real age) of the victim is the concern of the criminal, which might 

not be the case with the Child court. 

e) What the (accused) have testified to is a (Hadd) crime, and according to the Sharia laws, 

the court should have requisitioned and re-examined the accused in accordance to article 

62 of the evidence law for the year 1994, paragraph (A) (Clear testimonial in front of the 

court unless otherwise changed /retreated before the execution of the sentence) and the 

penalty of adultery is (stone to death) for married subjects and lashing for unmarried 

subjects. 

f) The sentence for conviction was based on testimony solely and the victim was an (adult) 

on the ground that she became pregnant according to article (62) evidence for the year 

1994 where a DNA testing was supposed to be carried out to establish that the infant is 

indeed the accused’s child, and to eliminate any doubts to the (pregnancy) regardless of 

his (sexual encounters) according to his testimony and in summary he requests: 

A) To reject the sentence and set his client free  

B) To eliminate any doubts to rerun the tests to establish the relationship of the 

accused with the (pregnancy) and to refer the applicant to the medical board to 

redetermine her age, for her age will determine the proper child authority 

C) To allow the defence to present an additional exhibit regarding the case and 

determine the age of the applicant. 

 

I believe the cassation should be determined according to the following manners: 

 

First: 

There are no doubts as to the gravity of the indictment according to article (45) paragraph (B) 

which its penalty is stated in accordance to article (86) of the child law under paragraph (W) that 

the penalty should be physically extreme (execution or life imprisonment) 

 

Second: 

The following flaws are evident from the case report: 

a) The illegal pregnancy of the victim 

b) The testimony of the accused of committing the criminal law and his relationship with the 

applicant 



The grounds of the cassation (Reasons) is how true and valid is the age of the applicant, and 

whether it is (less than 18 years) which what the defence refers to as (authority of the court) 

should it fall under the jurisdiction of the child court or the criminal court? 

 

Third: 

I am of the opinion and without indulging in the discussion of what the defence has risen on his 

cassation request, we should follow exclusively the interpretation of the law based on the 

following angles: 

 

1. The criminal law as being the general law defines an adult under article (3) of Z 

(interpretation) that an adult means: 

(has reached the age of puberty by the emergence of the conclusive clear and visible 

signs and has completed 15 years of age even if these signs are not visible.) 

 

2. The interpretation of a person according to the definition of the child law under article (4) 

dates (under age and an adult) and according to the legal context (text) an underage child 

as: 

(anyone who has not reached the age of 18, and an adult is anyone who has passed the 

age of 18 years old). 

 

3. The child law for the year 2010 according to the legal interpretation of the procedural law 

and according to the provisions and rules of legal interpretation is the law that (the law on 

and about the child whether he or she commits the crime or whether the crime was 

committed against him or her) and its rules and regulation prevails over the criminal law 

for the year 1991 because it is a special law and special means it is excluded from the 

general and it is also the post law according to article (6) paragraph (3) and (4) of the law 

determining the interpretation of legal laws and general texts for the year 1974 and the 

judge was decisive according to article (3) of the child law for the year 2010 in 

determining that its rules and regulation prevail over the criminal law for the year 1991 

and above any other law because it on its face, is based on a text, that conclusively 

testifies its supremacy 

 

(the provisions of this law shall prevail over any judgment under any other law that come 

into conflict with it and interpreted in favour of the child to the extent that it may 

eliminate such contradiction.) 

 

4. Even though that the child law for the year 2010 prevails over the criminal law for the 

year 1991 but the judicial doctoring in earlier cases are in contradiction, some are of the 

opinion that the child law has erred in determining the age of responsibility for the 

Islamic Sharia’a laws and the constitution which obliges that the case be returned to the 

criminal law because (adulthood is defined according to the Sharia’a) this contradicts 

another opinion that the child law does not contradict the provisions of the Sharia’a laws 

which is the Holy Book and the doctrines of the prophet Mohammed (PBUH) since there 

does not exist a conclusive text that defines without a doubt the phrase (adult) stated in 

the Hadith Sharif (the infant of the boy until sexual maturity) and also stated in the Verse 

of (Sorat Al Nour – The Light) Verse number (59) ( تَأأِذنُوا َكَما َطأفَاُل ِمنُكُم الأُحلَُم فَلأيَسأ َوإَِذا بَلََغ اْلأ



ُ َعلِيٌم َحِكيمٌ  ُ لَُكمأ آيَاتِِه ۗ َوَّللاَّ لَِك يُبَيُِّن َّللاَّ
َٰ
تَأأَذَن الَِّذيَن ِمن قَبألِِهمأ ۚ َكَذ –( اسأ  ((59) And when the children among 

you reach puberty, let them ask permission [at all times] as those before them have done. 

Thus, does Allah make clear to you His verses; and Allah is Knowing and Wise.)      (59) 

Everything that has been stated in the definition of adult is (a matter of personal 

deduction on the sign of the signs of sexual maturity, there numbers, age and 

corresponding age) these deductions have come into arguments in determining (the exact 

number of these signs) and the corresponding age (to conclusively determine sexual 

maturity) because the phrase (conclusive) implies the completion of sexual maturity 

conclusively under the justification that the completion of mental maturity is to bear the 

responsibilities and Sharia’a obligations, it is also known that (doctrines are mere 

personal deduction and interpretation to know about the Sharia’a which is not the same as 

Sharia’a since it is defined by the constitution of Sudan for the year 2005 as the Holy 

Book, the Sunnah and by the collective opinion, furthermore, deduction remains to be a 

deduction and an opinion and the judge picks whatever he or she wishes or chooses a 

personal deduction based on his or her discretion without being obligated by a single 

doctrine and above all else the child law is an law (concerns certain criminal penalties 

and special penalties) and it is not established that it contradicts the 2005 constitution that 

permits the death penalty under article (26/2) to subjects who are under 18 years of age 

on crimes of Hadd, and the crimes in the child law are (reprimanding) and the same 

criminal law defined the phrase reprimanding penalty under article (3) as: 

 

(Meaning any penalty that is not a Hadd) 

 

Therefore, there is no basis by justifying in accordance with the constitution which refers 

to crimes that are permitted by the constitution for the judge to pass the judgment of 

death on crimes of Hadd and not on crimes of (reprehension) should the constitution not 

define the same, it is left to the judge’s discretion to choose the best possible legal choice 

to establish his or her legal Sharia’a intentions from all of the Sharia’a to justify the 

violation of article (4) of the chid law to the constitution, besides the criminal law has 

also contradicted the interpreted legal doctrine on the face of its definition, since: 

 

1. The definition failed to conclusively state what these natural signs are, nor their 

definitive number 

2. It failed to define what is meant by the phrase (conclusive) 

3. It also contradicted the common opinions in determining the number of these 

conclusive signs and in determining the age (15) corresponding to these (signs) 

 

Therefore, the (legal deduction) on its face is in contradiction in applying (the age of sexual 

maturity stated under article (3) of the criminal code 

We, in this department disagree with the first opinion and by way of example we also disagree 

with the examples and references made to it. 

 

(Precedent: 147/Trial/Hassan Mohammed, M.A/Review/94/2012 Trial of: Salah Saeed 

(Department of Khartoum) 

And from our precedent in support of the child law, Sharia’a and the constitution we list the 

following by way of an example: 



 

M.A/T.J./17/2012 Trial of Azhari Al Saeed Adamk T.J/199/2014 

Trial: Ismail Adam Mohammed M.A/T.J./203/2014 Department of the Red Sea and Kassalah. 

 

Therefore, an adult according to the child law is: 

(anyone who passed the age of 18) 

 

And a minor is: 

(anyone who did not pass the age of 18) 

 

Furth: 

Returning to the appeal and the case we find the following: 

 

1. The applicant argues on the jurisdiction of the Child court on the ground that (the victim 

is an adult) and therefore the jurisdiction should befall the criminal court according to the 

criminal procedural code for the year 1991 

2. As long that the accused admits to a Hadd crime, and readjusted his admittance, he shall 

not be questioned on his admittance 

3. There is a doubt to the real age of the victim because she (adult) and willingly shared the 

crime with the accused, which deems her as an accomplice and not a victim. 

 

(therefore) the crust of the appeal falls on (the rightfulness of the estimation) of the victim 

(and whether she is an adult or not) and that the age of determination (shall be the conclusive 

factor in determining whether she is a victim or an accomplice) and there is no argument on 

(the pregnancy of the above mentioned) and the admittance of the accused of the sexual 

intercourse as a married couple although she is not his wife, even if the accused (denies the 

pregnancy) in essence, is the same (whether the applicant is pregnant or not) the crime is of 

the same degree whether be it (adultery) or (criminal reprehension act) under article (45) 

paragraph (B) all relates to the (presence of a criminal act) which the accused does not deny 

but denies (rape) on the pretext that the act was (willingly) and it is known that the consent of 

(minor is not regarded) if she is established to be a minor according to the definition of 

article (3) of the criminal law for the year 1991, it does not count as consent for a minor or 

under the threat of force or wring or unaware to the act because of mental or 

(psychological) disorder in these cases there are no arguments from a purely legal 

procedural point of view: 

 

(therefore) the question is: (Q) 

(was the acceptance of the court of the fact that the applicant was a minor based on true 

evidence and was there any doubt in the determination of her age requires a reconsideration 

because it relates to the child court legal criminal procedures) 

 

By returning to the report to answer the question we find the following: 

1. The victim admits the relationship and admits that both she and the accused have had 

sexual intercourse together with her own consent and that she became illegally pregnant 

from him 



2. The accused admits to the act and does not deny it and that the act was in consent of both 

parties 

3. There is no other evidence (except the admittance of both accused and victim) 

4. Sentencing the accused under article (45) B was based on his (admittance) which he 

restated numerously in the investigation stage all the way to the trial and the hearing and 

did not change or alter his statement throughout all stages 

5. It is a well-known jurisprudence fact that the phrase (Rape under article (149) of the 

criminal law for the year 1991, and the phrase (Rape) stated under the child law for the 

year 2010 was not defined by the judge from either law which is according to the 

interpretation of the judiciary does not mean (the crime is committed) and it is rather an 

expression of (the behaviour and manner in which the accused has committed his crime 

with force and without the consent of the victim and rapped him or her without his or her 

consent and forced his or her into the act) with behaviour (physically or morally (which 

the common definition among the judiciary. 

 

As an example, see: 

(Precedent: Trail of Haithem Adam Abdullah Adam: M.A/T, J, /203/2014 Department of 

the Red Sea and Kassalah 

 

The phrase rape means: 

 

The way a crime has been committed which constitutes any act carried out in physical or 

moral violence and constitutes an entirely separate crime penalized in the case that the 

crimes or crime has been committed in the manner that the accused has intended. 

 

6. The court considered accusation exhibit number (2) age determination certificate and that 

she was born in 20 April 2003 and therefore she is a child according to the definition of 

article (4) of the child law and did not pass the age of 18 and therefore, the consent of the 

victim, as she consented is not accepted and as a consequence indicted the accused under 

article (45) paragraph (B) of the child law for the year 2010 penalized under article 86 

(W) of the same law and the accused admits to sexual intercourse with the minor child 

and does not deny that for he has according to his testimony (adulterated) and it is worth 

noting here that exhibit (2) is a birth certificate and the court verified it from the 

(original) because the copy presented was not clear and it is also worth noting that the 

accused did not object to the content of this document nor to the age determination of the 

victim (Prosecuting evidence 2) which is a (Birth) certificate and the general appearance 

testifies that it is an official document issued by and from the Official Civil registrar’s 

records. 

 

In my review of the document in front of me, it is clear that: 

A) It is a photocopy and not very clear (because of the photocopier) 

B) The original birth certificate was not presented, and it was easy to request a copy 

from the civil registrar’s office to make sure as to its validity and to ask for an 

original copy from the administration 

C) The letter presented by the applicant enclosed with (the application document) which 

is a letter issued by the Ministry Health under the number: W.B.H/W.S/44/A/A.W 



and signed by the executive manager of the ministry Mr. Issam l Dean Mohammed 

Yousif to verify the victim’s birth certificate bearing the registration number: 1774 

under the name Nariman Kamal Adam stated in reference to the above mentioned 

topic (Review of birth certificate number 1774) I would like to inform you of the 

following: 

 The document enclosed with the request is unclear 

 Birth and Death certificate became under the jurisdiction of the ministry of 

interior with the department of civil registrar 

 We do not have the authority to review the document in any way unless 

through the legal procedures in front of the court or the public prosecution 

 The authorized court or legal body could direct it inquires to the concerned 

authority 

 

The authorized legal body is unquestionably the administration of the civil registration and 

therefore as long as the birth registration body is a legal and official body the document is 

deemed to be true and official according to article (41) of the evidence law for the year 1994 and 

it is easy to establish its true or false nature if the certificate is registered with the official Civil 

registrar under page 1774, then the correspondence should be directed to the administration of 

civil registration for a conclusive reply of these highly important and crucial documents in the 

face of such a serious trail that could be penalized by (death or life imprisonment) and the 

importance of reissuing (an exact copy of the original) from the civil registration office since the 

matter involves legal procedures and also involves the regulation of  public conduct and is the 

concern of the child court and/or the criminal procedural court according to (the age and 

maturity) and to establish if the victim has passed the age of 18 years or not particularly since 

(the investigations on the procedures followed in the claim) or throughout the trial failed to 

address the civil registration in the manner of a photocopied image taken by a photocopier and 

whether the original of the copy is truly registered on the birth registration log with the civil 

registration office and is valid and true to the (copy of a genuine document). 

 

Therefore, I am of the opinion that the documents presented in their present form are not 

acceptable and should not be relied on unless proper investigation to their originality has been 

conducted particularly since the only relevant evidence in this case (admittance of the accused 

and rather the admittance of the victim) and evidence (of pregnancy) and no other evidence 

along with the accused undeterred statement beginning from the investigation phase all the way 

to trial and cassation phase without change or alteration and therefore, the criminal justice and 

the regulations of evidence requires accuracy and proper investigation of these documents 

specially that the penalty might lead to (death sentence or life imprisonment). It is also known 

that the rules of procedures and that of evidence, that it is lawful in the absence of (proof or 

originality of evidence) that the reference sought for evidence in this case shall be established 

through age determination (by a medical committee) to establish the age at the time and place of 

the crime committed and whether the victim has reached the age of adulthood or not and the 

determination is subjected to the estimation and evaluation of the court. 

 

With all this, we see that the procedural justice and the prerequisites of qualitative procedural 

jurisdiction according to the regulations of procedural jurisdiction demanded by the law as being 

a corner stone of procedural public conduct all demands that what has been stated by the defense 



should be accepted and requires more investigation, requires us to order to the same in this 

cassation which more additional reasoning: 

 

 

First: 

1. Reject the accusation and the penalty under article (45) paragraph (B) of the child law for 

the year 2010 

2. The accused shall remain in custody until reevaluated according to the reissuance of a 

sentence (above) 

 

Second: 

The court shall make sure of the originality of the prosecuting exhibit (2) by referring to the civil 

registration authorities to establish its originality. 

 

Third: 

Should the report from the civil registration came as (negative) that no record has been found, 

the victim shall be transferred to a medical board to determine her age at the time and place of 

the crime on December 2014. 

 

Furth: 

We permit the court to accept any further information should the case be, in order to execute this 

judgment … and to issue a justified and proper sentence of rule. 

 

 

 

(Signature) 

Abdul Raouf Hassab Allah Malassi 

Judge of the Supreme Court 

29/April/2015 

10/Rajab/1436 

 

 

(Signature) 

Ibrahim Mohammed Al Faki 

Judge of the Supreme Court 

30/4/2015 

 

(Signature) 

Ibrahim Mohammed Hamdan 

Judge of the Supreme Court 

3/5/2015 

 

Final Judgment: 

 

 



 First: We reject the judgment and the penalty issued under article (45) Paragraph 

(B) of the Child Law for the year 2010 

 Second: The accused shall remain in custody until appearing before the criminal 

court for resentencing 

 Third: To return the procedures to the Child criminal court to establish the 

originality of exhibit number (2) according to the above request of the judgment 

 Fourth: To permit the court to accept any further information should the case be, in 

order to execute this judgment … and to issue a justified and proper sentence of 

rule. 

 

 

(Signature) 

Abdul Raouf Hassab Allah Malassi 

Judge of the Supreme Court 

Head of the Bench 

5/May/2015 

15/Rajab/1436 

 

  


