
In the name of Allah, The Beneficent, The Merciful 

 

The National Supreme Court 

 

Cassation Decision No. 239/2016 

 

Issued by the Supreme Court of Second Cycle of the Personal Status Department, on 

7/4/2016 under the Chairmanship of the Honorable Mr. Al-Tayeb Abdul Ghafoor 

Abdul Wahab and the membership of the Honorable Judges of the Supreme Court 

Mrs. Sitanna Abdul Jaleel Mohammed, and Mr. Mustafa Al Hadi Salih. 

 

The appeal documents were filed with the Appeal Court of Northern State – Dungla 

under number 136/S/2015 along with the claim documents number 297/Ghaf/2015 

with the Court of Dungla filed under number 717/Cassation/2015. 

 

Appellant: Zainab Hassan Ali 

Respondent: Muohanad Adel Idriss 

 

The Decision 

 

The Appeal Court of the Northern State, the Personal Status Department issued 

Decision number AS SH/136/2014 on which it ruled in favor of the aliment and 

rejected the alimony and rejected the decision of the right of beneficial enjoyment and 

to return the documents to the Court of the First Instance for further investigation. 

 

This was because the Court of the First Instance has issued the decision in the 

presence of all concerned in favor of the Appellant Zainab Hassan Ali Against 

Muhanad Adil Idress for a beneficiary Enjoyment of 500 Pounds for 4 months as of 

31/12/2014 and aliment of 200 Pounds from the date of the said decision and rejected 

the claim regarding the alimony. 

 

On 10/12/2015 Mr. Mohammed Ali Zubair representative of the Appellant has filed a 

claim to revoke the mentioned decision, this was while the Appellant was notified of 

the Court’s Appealed Decision on 6/2/2015, for this, the appeal was presented within 

the specified time-frame dictated by the law, and we accept it in form in accordance 

with Article 159-190 of the Civil Procedures Code of 1983, whereas the reasoning of 

the appeal stated that the decision of the concerned court was valid but the appeal 

court has erred on the face of its reasoning and decision. The claim documents stated 

in accordance with Article 136(1) of the Civil procedurals Code for the year 1991 that 

stated that the divorced is entitled to a beneficiary enjoyment as stated on the judicial 

cassation order 40/2005 on page 3 of the magazine of judicial for the year 2005 and 

on later editions of the same, for all this the Appellant requested the revoke the 

decision of the appeal court and rule in favor of the decision of the court of the first 

instance.  

 

The Respondent has made a counter claim rejecting what has been stated on the 

claim’s document and based the rejection on the judicial instance mentioned by the 

Appellant and requested to stand by the decision of the court of the first instance and 

to reject the counter claim along with its due fees. 

 

The Reasoning 

 

The Court of the First Instance has made the decision of the Appellant for alimony 

and ruled in favor of a beneficial enjoyment in accordance of the law and then the 



Appeal Court without ground decided to reject the alimony although it should not be 

based on richness of poorness when reaching a decision to rule in favor of beneficial 

enjoyment, it should not be based on the law but rather on the is Honorable verse 

from the Holy Quran 

 There is .236 - )َوَمتُِّعوُهنَّ َعلَى اْلُموِسِع قََدُرهُ َوَعلَى اْلُمْقتِِر قََدُرهُ َمتَاًعا بِاْلَمْعُروِف ۖ َحق ًا َعلَى اْلُمْحِسنِينَ (

no sin on you, if you divorce women while yet you have not touched them, nor 

appointed for them their due (dowry). But give them a Mut`ah (a suitable gift, the 

rich according to his means, and the poor according to his means, a gift of 

reasonable amount is a duty on the doers of good. The to the Holy sayings of Allah 

241. And for divorced women, maintenance (should be provided) on reasonable 

(scale). This is a duty on Al-Muttaqin (the pious). )َولِْلُمطَلَّقَاِت َمتَاٌع بِاْلَمْعُروِف( Surah Al 

Baqarah, Verse (241) The majority of scholars consider the beneficial of enjoyment 

to be favored but the Shafie’s consider it to be a right. 

 

It has been established with the Court of the First Instance that the Court has 

rightfully decided in accordance with the law and has investigated and reviewed the 

matter of the appellant’s right to benefit. And there was no grounds for the Appeal 

Court to intervene in a manner that is contradicting to the laws and the decision of the 

Court of the First Instance should be retained and followed since it was based on the 

matter of wellbeing of the husband to rule in favor of the benefit of the enjoyment of 

the thing that was brought forward by the Holy Quranic Verses and the sayings of the 

scholars and for all these reasons, the counter claim has no ground in the law nor in 

customs which is regarded among the pillars that dictate the course of action to make 

good for the divorced and also as an aid for her as a consequence of the divorce that 

befell her.  

 

Therefore, and with the consent of my honorable bench members, I decide to revoke 

the decision of the Appeal Court and to rule in favor of the decision issued by the 

Court of the First Instance. And Allah it is Whose help is to be sought. 

 

 (Signature) 

Dr. Sitanna Abdul Jaleel Mohammed 

Judge of the Supreme Court 

28/3/2016 

 

I agree to what my Honorable Colleague has concluded in here memorandum in 

reason and result. 

 

(Signature) 

Mustafa Al Hadi Salih 

Judge of the Supreme Court 

30/3/2016 

 

I agree to the sentence of the Court of the First Instance to reject the Beneficial 

Enjoyment since it did not comply with the law and should rightfully be rejected and 

to the decision of the Court of the First Instance since to was in accordance with the 

law and should be supported. 

 

(Signature) 

Al-Tayeb Abdul Ghafoor Abdul Wahab  

Judge of the Supreme Court 

7/4/2016 

 

 



 

Final Order: 

 

"To revoke the decision of the Appeal Court in favor of the Decision made by the 

Court of the First Instance” 

 

(Signature) 

Al-Tayeb Abdul Ghafoor Abdul Wahab  

Judge of the Supreme Court 

And Chairman of the bench 

7/4/2016 

 

 

*Rajaa 


