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/The Decision/ 

 

The following request to review is presented by Lawyer Mr. Ahmed Abo who requested that the 

decision of the national supreme court be reviewed baring number M.Gh.A./Advocated/59/2017 

which stated the validity of the verdict issued against the accused in favor of it being ratified to a 

misdemeanor under article 45/J of the child law and to cancel the decision and to return all 

documents to the court of the first instance to pass the reasonable judgment after the detention of 

the said accused. 

 

The application was accepted in principle by the Vice President of the Judiciary and this file was 

placed before us as a support department to review the decision on the subject. 

 

The facts are summarized in that the father of the victimized child who is four-year-old informed 

the police that the defendant had raped the child by inserting a finger into her vagina and causing 

her the harm and damage stated on the medical report. The victimized child outside her home on 

the street when the accused came and lifted her on his shoulders and carried her away but when 

seen by an eye witness, he dropped her and fled the scene. 

 

The accused was detained and charged with article 45/B of the child code and completely denied 

the charge and denied any connection between himself and the accident and that he was not 

present at the time of the incident as he was at Al Mazalat Mosque at the time performing his 

prayers. 

 

The Criminal Court (Child Court) was held at Umdurman and reached a decision to convict the 

accused under Article 4/B of the Children's Act of 2010 read with article 86 of the same, and 

issued an imprisonment sentence for twenty years and a fine of five thousand pounds to pay the 

sum of three hundred pounds as compensation to the victimized child, and in the case of failure 

to pay to be imprisoned for the period of two years and directed the case documents to be 

forwarded to the Supreme Court to support the verdict or otherwise. 

 



The Court of Appeal of Umdurman and on the judgment No. A.S.J/1065/2017 ruled to uphold 

the conviction and the penalty and ordered the papers to be submitted to the National Supreme 

Court which in turn ruled on the face of reviewing the request to support the confection with 

amendments and rejected the penalty in the manner mentioned on the preamble of this 

memorandum. 

 

The request mentioned on the memorandum to review was based on failure to notify the 

convicted or his lawyer of the decision of the appeal caused the accused to miss a legal stage of 

the litigation. And the documents were forwarded directly to the Supreme Court. The supreme 

court examined the papers without verifying the declaration of the appellant or his lawyer and 

that the decision has erred in not granting the accused his right of defense or his lawyer and that 

the court had erred in not discussing the accused his absence from the time and place of the 

incident whereas the witnesses have confirmed and their wordings were in contradiction and 

misleading, the victim stated that the accused had placed here down but the persecuting witness 

said he dropped her, dropping something means to toss or throw violently in a manner that leads 

to break which was not the case, and that the persecution witness was present on all of the trials 

and objected to that and the court refused to accept the objection. 

 

The respondent was notified of the request but failed to respond in time. 

 

First, it should be noted that the review is an exceptional manner, based on the fact that the 

judgment in question - the judgment of the Supreme Court - came in direct violation of the 

semantic text and the attribution of the book or the Sunah’ (The doctrine, sayings and doings of 

Prophet Mohammed PBUH), or the blatant violation of the law to deny the ruling to the 

provisions of the law. 

 

After reviewing, we find that everything mentioned by the applicant is nothing more than a 

dispute about the evidence and analysis of the facts to be drawn in line with his point of view and 

his case as a representative of the defense. 

 

The witness of the first accusation confirmed his vision of the accused, carrying the girl child in 

his hand, and throwing her screaming to the ground, and the witness clearly believed what he 

saw, in addition to that the testimony of the victimized child which is an accepted proof un 

condemning the accused in cases of sexual crimes as long as it is supported in evidence by other 

direct or indirect and compelling evidence that would link the accused with the crime he so 

thought to deny – the eye witness who is 9 years old, is acceptable in the evidence, since the 

Evidence Act of 1983 did not refer to a particular age of a person as a minimum cutting age for 

the witness as long as he is aware of the nature of the objects and could clearly distinguish them 

under oath or without. In this case, the child reported that the defendant had inserted his finger in 

the area of chastity in her “vagina” and pointed to the place and tampered with it until it bled and 

removed the membrane (Bkaraha) the medical repost came in conformity and reinforced her 

claim, where it mentioned that the victim’s membrane had indeed been removed and there were 

ulcers and recent sexual abuse – these allegations tie the accused with the crime and he was 

identified by the first witness to be present at the scene of the crime without any doubts. 

 



These evidences are enough grounds to base the fact of rape under article 149/1 of the Criminal 

law. The Department of Advocacy stated correctly that the child law in article 45 (b) did not 

specifically define the crime of rape, therefore it is based on the definition of the criminal code 

which is the mounting of the rapper or the sexual encounter between the same sex without the 

consent of the partner or for a male to mount a female without a legal bind or for a female to 

allow a male member to mount her without a legal bond – To mount is to insert the tip of the 

male member whole or the approximation of the male member onto the female member and that 

the to mount whether rape or kisses mentioned on article 49/1 is meant to mean the discerption 

of the incident therefore the act of this definition of adultery or abomination and the crime of 

rape is introduced by the male genitalia or some of it - the genitalia of another person, both in 

front and behind, is the intended form of article 149/1 of the Criminal law. In this case, it has 

been proven to remove the victim's carcass and the presence of ulcers, blood and sexual 

assault.  However, the entry of the male genitalia into the accused was not established and the 

medical report did not explain that indictment. [1] Whereas article 149/1, which speaks of rape, 

requires entry as an important link in proving this crime, namely the crime of rape. And the entry 

is not only the introduction of the male genital organ in the genitalia of another person and how it 

came in the article mentioned that the victim said that the defendant has had his finger in the 

genitalia of the girl, it is metaphorically and this situation that provides access to the justification 

for the conviction of the crime of rape and then not valid. 

 

The conviction under article 45/b of the Children's Law and become under article 45/c as reached 

by the Supreme National Court in its decision under review. 

 

I am sure that the defendant was the one who committed the incident. I have no doubt that the 

defendant was the one who committed the incident. Therefore, I see that the ruling issued by the 

circle of support in the majority view has come true and that there is nothing in it that requires 

our intervention. 

 

Remove the request for review and support the judgment to amend the conviction of article 45/c 

of the Children's law and abolish the penalty and return the papers to the subject court to sign the 

appropriate punishment. 

 

 (Signature) 

Mohammed Mustafa Hamed 

Judge of the Supreme Court 

26/3/2018 
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Salah Al Tijani Al Ameen 

Judge of the Supreme Court 

29/3/2018 
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Abir Al Mahi Abdul Rahman 

Judge of the Supreme Court 

02/04/2018 
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Awad Hussain Awad 

 (Signature) 

Ahmed Mohammed Al Faki 



Judge of the Supreme Court 

09/04/2018 

Judge of the Supreme Court 

15/04/2018 

 

 

Final Order: 

 

"The appeal is dismissed summerly with Fees” 

 

 

(Signature) 

Awad Hassen Awad 

Judge of the Supreme Court 

Head of the Bench 

19/04/2018 
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