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NATIONAL SUPREME COURT 

CRIMINAL CIRCUIT 

Before: 

Mahgoub Al Amin Al Faki   President 

Khalid Al Tayeb Khalid Baldo  Member 

Al Rasheed Al Tom Mohamed Khair Member 

 

Trial of Teyah Abbas Koko Kafi 

No. 576/2013 

 

JUDGMENT 

In the trial No. 19/2012 dated 29/03/2012 the Child Court in Bahri convicted both 

TEYAH ABBAS KAFI under Article (45/c) of Child Act for 2010 read with Article (51) of 

the Criminal Act, and DAIFA BASHIR TOTO under Article (146/1) of the Criminal Act. 

 

The Court sentenced ABBAS KOKO to 5 years imprisonment with effect from 

29/03/2012 and (40) lashes under Article (151) of the Criminal Act. 

 

The Court sentenced DAIFA BASHIR to 40 lashes under Article (146) of the Criminal Act. 

 

Bahri Appeal Court upheld the conviction of the 1
st
 convict and cancelled the conviction 

and the punishment of DAIFA BASHIR KOKO on the basis that an investigation and a 

retrial will be initiated and held for her. 

 

The convict Teyah Abbas filed an appeal in cassation through Ms. Hanan Ramadan. The 

National Supreme Court delivered its judgment No. 620/2012 dated 26/09/2012 

cancelling the adjudication of both courts and returning the papers to the competent 

court to act in accordance with the memorandum so as to verify the age of the said girl, 

because pregnancy alone as one of adulthood signs is not sufficient to say that adulthood 

is attained unless she has reached 15 years of her age in pursuance to the provision of 

Articles (3) & (8) of the Criminal Act for 1991, and the act cannot be regarded as a 

harassment for the completion of insertion as laid down on page (72)  of the minutes. 

 

The Court returned to the accused`s interrogation who denied the charge once again. 

The court charged him under Article (45/b) of the Child Act for 2010 after the victim was 

sent to the medical commission and found to be in the 15 years of her age. 

 

The Court applied the provision of Article (4) of Child Act to the accused and convicted 

him under Article (45/b) of Child Act for 2010. The court sentenced him to 20 years in 

prison as from 23/12/2012 without ordering a fine despite the punishment is obligatory. 

 

Bahri & East Nile Appeal Court delivered a judgment vide No. 74/2013 by a majority 

opinion upholding the conviction and penalty and cancelling the appeal. 



 

On 16/05/2013, Ms. Hanan Al Tom filed the present appeal in cassation petition and 

delivered a copy of the Appeal Court judgment to the convict`s attorney. We are 

therefore of the opinion of accepting the appeal in cassation. 

 

Some people believe that the Child Act is the special law which restricts the general, 

whereas the Supreme Court was of the opinion, as part of its recent judgments, that the 

provision of Article (3) of Criminal Act should be applied which defined adulthood by 

appearance of physical signs and attainment of 15 years of age making the Sharia 

provision to prevail over the provision of Child Act. 

 

 This is because in event of difference and contradiction the Sharia Provision prevails over 

the other provisions under Article (5) of Sudan Transitional Constitution and the 

Judgment Rule Law. 

 

  Sharia is the main source of law in Sudan and we believe that it is the time for the 

legislator to take up the Child Act for removing such contradiction upon conducting the 

medical examination from the beginning so as to determine the age of both parties and 

the physical adulthood signs and hence the legal bodies will get rid of such contradiction. 

 

 THIRDLY: 

In consideration of the premises, we are of the opinion that the said girl and we do not 

say the victim because she was an adult girl evidenced by her menstrual cycle prior to the 

sexual intercourse and pregnancy exceeding as evident of the age of 15 years as well as 

she was satisfied as seen from her pregnancy and acts.  
 

The 3
rd
 prosecution witness stated that the girl in question told her that the convict slept 

with her and when she inquired about the matter the girl laughed as well as her brother 

the complainant explained before the court that she did not complain to him about the 

convict`s sexual intercourse with her. All these are clear and conclusive evidences which 

mean agreement and consent only.  

 

Since the Prosecution failed to bring her forward for trial under Article (146) of the 

Criminal Act, the trial court and appeal courts have no powers in implicating her as an 

accused or returning the case to the Prosecution for implicating her as an accused due to 

lack of the legal document for the same. 

 

With regard to the convict, he had according to his admission two wives and therefore 

was married nevertheless the legislator laid down for the adultery offence specific 

conditions and evidences for proving it. This, however, does not mean that the accused 

will not be accountable for his act. He was sentenced in such event to not more than 40 

lashes with imprisonment or a fine.  

 



We are therefore of the opinion that the conviction should be amended as to be under 

Article (151) of the Criminal Act along with the amendment of the penalty to 40 lashes 

and imprisonment for a period of one year with effect from 23/12/2012 

 

Al Rasheed Al Tom Mohamed Khair 

Supreme Court Judge 

13/06/2013 

 

I agree with my colleague Al Rasheed Al Tom in terms of reasons and result. I, however, 

add that Bahri & East Nile Appeal Court still adheres to a wrong interpretation of the 

provision of Article (4) of Child Act for 2010 in view of the fact that whoever has not 

attained 12 years of age is a child and should operate the proviso of the same 

nevertheless the Supreme Court interpreted this provision and by virtue of the Child Act 

itself the reference of which in terms of application and interpretation is the Beijing Rules 

that whoever completed 15 years of his age and on whom the adulthood signs have 

appeared is a juvenile and not a child as every child is juvenile and every juvenile is not a 

child. In both cases welfare and correction measures are to be decided in view of the fact 

that the criminal responsibility of whoever attained adulthood is incomplete unless he 

commits an offence requiring a prescribed Sharia penalty of Qisas.  

 

At the same time, the responsibility will be non-criminal if the consent has an effect on its 

determination and legal characterization. The consent of whoever completed 15 years of 

his age and on whom adulthood signs appeared shall be relied upon. In such event the 

Appeal Court should adhere to these provisions and to act accordingly particularly the 

opinion of the supreme Court with respect of its judgments which has previously been 

raised in the constitutional case No. 216/2010 concerning the trial of GABR ALI FARAJ 

EDAM where the criminal responsibility of the accused was decided despite that fact he 

attained 15 years of his age and obviously the prescribed penalty cannot be applied. 

 

Mahgoub Al Amin Al Faki 

Supreme Court Judge 

16/06/2013 

Khalid Al Tayeb Khalid Baldo 

Supreme Court Judge 

17/06/2013 

 

FINAL ORDER: 

1. The conviction shall be amended as to be under Article (151/1) of Criminal Act. 

2. Penalty of imprisonment shall be mended to one year in prison as from 23/12/2012 

and 40 lashes. 

Mahgoub Al Amin Al Faki 

Supreme Court Judge 

16/06/2013 

 


