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Judgment 
 

This is an objection submitted to the Supreme Court by Advocate Hozyfa Bakry Alhaj on behalf of the applicant, 

against Aldamr Court of Appeal decision No a. s. shein / 145/ 2015/, ordering the quashing of the Court of First 

Instance decision and instructed the court to follow instructions stated in the Appeal ruling memo. 
 

The reason for objection could be summed up to be that, initially the Court of First Instance investigating the suit 

gave the defendant more than a chance to submit evidence. Upon submitting evidence, the Court considered the 

evidence as insufficient and gave the defendant a chance to present more evidence to the point at stake. For failing 

to meet this request, the Court granted the defendant the option to direct oath to the plaintiff. The defendant 

refrained from directing the oath to the plaintiff; finally the advocate contented that the defendant has no evidence 

other than what was submitted. He further concluded that the defendant has no evidence other than what she had 

submitted before the Court. He added that the weight and the evaluation of evidence is within the exclusive 

jurisdiction of the Court of First Instance and the Court of Appeal has no power to intervene in such weighting 

and evaluation process. He consequently and for the reasons stated asked for the quashing of the Court of Appeal 

decision and confirming the Court of First Instance judgment ordering to dismiss the case.  

 

The objection is formally acceptable for its fulfillment of the requirement and conditions provided for under S. 

159 and S190 of the Civil Procedure Act .as amended 2009  

 

The facts of the case could be summarized to be that the plaintiff filed the suit No 77/2015 before Aldamr Court 

for Family Affairs alleging that the defendant (Awadiya) was his former wife- and now divorced - she gave birth 

for him his son Samir age 7 and he is in the wife custody. However, the son age is now over 7 years and hence he 

becomes outside the age of women custody. In addition to that the custodian was married to another man stranger 

to the boy. He claims the custody of the son for the above staed reasons  

 

The defendant admits the case and added that the child is not in her custody but in the custody of her mother 

Bashria Noaman and the mother is fit and suitable for the child custody.  

 

The Court joined the mother to the suit as being the person in whose custody the child is. The defendant alleged 

the mother suitability and devoting of full time to the child custody. She further added that she lived in separate 

house from the child mother and the grandmother is, educated (secondary school graduate), capable of looking for 

child and able to grow and educate the child well. 

,  

The court burdened the defendant to prove the suitability of the grandmother of the child. In this respect the 

defendant called for witnesses_ whose evidence was considered as insufficient by the court- rejected to direct the 

oath to the plaintiff (applicant). The Court of First Instance passed a decree against the two defendants to deliver 

the custody of the child without objection to the plaintiff.   

 

Due to the defendants advocate appeal to The River Nile Court of Appeal, the said court issued its judgment the 

subject of this memo.  

 

Subjectively speaking we can say this Supreme Court, as an objection court would not intervene in the Courts of 

appeal decision except in case where such decision is tainted with illegality, wrongful application of the law, 

invalidity of procedure or a wrong interpretation of law that affected the proceedings. It worth saying the 



judgment the subject matter of appeal did not reveal any of the above reasons of intervention. The court of appeal 

decision went to referring the case to the Court of First Instance to resume looking into the case subject to the 

direction stated in the appeal memo. 

 

This decision did not finally dissolve on the dispute. It's for the Court of First Instance to carry more investigation 

of the case. The case is a request for joining the custody of the child for the reason of the end of the age initial 

period fixed for the women custodian. In such case the court must make sure the there is a genuine suitability in 

the women mother that is not in existence in the father see (objection rule in the precedent 35/1987 Sudan Law 

Journal Report 87 page 34 –  

 

The allegation that there is a mistake in the law application in the court of appeal decision while the court is 

practicing its discretionary powers in referring the case to the court of First Instance for rehearing is unsound. It's 

not uncommon that the court of appeal may draw from the same facts that is presented before the court of First 

Instance a different conclusion from that   drawn by the court of first Instance provided that such drawing is 

sound, just and based on submitted enough evidence.   

 

There is an important note that should be made on this case, namely that the Court of First Instance decided 

against Awadyia (first defendant) to deliver the child to the father while, it admitted by Awadyia that the child is 

not in her custody but in the custody of the second joined defendant. Since this is the case, the court of First 

Instance should have ordered dismissal of the case against Awadyia and rule only against the Second defendant 

Bashria whatever that rule may be. Its judicially ruled that the defendant could not be obliged to do something 

which is not in his control and decision against the defendant that effect shall be null and void (see / objection rule 

in precedent 71 /1983 – published in Sudan Law Report 1987 page 63 –  

 

For the above stated reason and for the correctness of the court of appeal decision to refer the case to Court of 

First Instance for rehearing, I see it a must to dismiss the Objection application summarily under. 168 of the Civil 

Procedure Act 1983 as amended 2009.  

 

Faiza Ibrahim Zain Alabdeen  

Supreme Court Judge  

10/1/2016  

 

Abdulrahim Abdalseed  

Supreme Court Judge  

17/1/2016  

Concurred  

 

With all due respect to the first and second opinion of my colleagues, however I did not find reasons for the ruling 

that the paper should be resent to the Court of First Instance for rehearing. The defendant was instructed by the 

court to submit evidence to prove her suitability for the custody of the child and no evidence was submitted to that 

effect. I fact the child bad examination result clearly reflect that the defendant is not suitable for the child custody. 

It's not true that when the defendant fails to prove his suitability for custody the plaintiff shall prove his 

suitability. In my opinion the process of the Court of First Instance towards showing the defendant her right to 

direct Oath to the plaintiff in absence of her evidence was correct and legal. Since The defendant refused to direct 

the oath and as result of that the court of First Instance issued its decision, that decision meets the law requirement 

in all aspects.  

 

I only concur to the part of the ruling that require the judgment to be passed against the joined Defendant.  

 

Rabab Mohammed Mustafa  

Supreme Court Judge  

15/3/2016  

 

Final order;  

 

A majority decision to be passed dismissing the application summarily  

Abdulrahim Abdalseed  

Supreme Court Judge  

Circuit President  

20/3/2016  

Concurred  


