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FACTS 

This appeal in cassation No. 116/2015 dated 14/04/2015 has been issued by Khartoum Appeal 

Court for the cancellation of the appeal. 

 

The appellant has been notified of the Appeal Court Decision on 04/06/2015. The appeal in 

cassation which has been submitted on 17/06/2015, was formally acceptable.  

 

With regard to the subject matter, the facts conclude that the Execution No. 101/2013 was filed 

before Jebal Awlia Personal Status Court by Al Daif Hussain Yaqoub against Nora Mohamed 

Ahmed for the enforcement of the judgment issued in his favor in respect of the Case No. 536/2013 

for rejoining the fostered children Saba and Badr Edin to him.  

 

On 25/03/2014 the attorney of Khadija Hassan Abakar applied to the Execution Court for 

accepting the objection to the execution of judgment and for ordering the complainant from the 

eligibility point of view to continue in fosterage.  

 

The reasons for the same provided that the complainant is the grandmother of the fostered children. 

The fostered children`s mother married to a man not related to them. The applicant is dedicated for 

taking care of the fostered children. The respondent has a suitable woman for fosterage living in 

unfenced property and leaves for work in the morning and comes back in the evening whereby 

jeopardizing the fostered children. 

 
The complainant who was instructed by the court to provide an evidence for eligibility has brought 

forward two witnesses. 

 

On 26/11/2014 the trial court issued a decision dismissing the objection to the execution of the 

judgment. 

 

The decision was appealed before the Appeal Court which issued the aforementioned and contested 

decision. The appellant`s attorney requests for cancellation of the appeal court decision which 

upheld the decision of the trial court and for issuance of a new decision accepting the objection to 

the execution of the judgment and orderingthe appellant to continue in fosterage.  

 

The reasons for appeal in cassation provided that the trial court violated the provision of Article 

(109) of personal Status Act. Both witnesses affirmed eligibility and dedication of the appellant. The 



causation was deficient and the judgment failed to clarify the reasons on which it was based. As such 

the judgment has become invalid and virtually null. The appellant proved to be more eligible for 

fosterage and the respondent has no woman eligible for fosterage. The Court has not verified in 

details such matter. It was evidently proved that the appellant is a dedicated woman and does not 

keep herself out of sight of the fostered children, which are features that surpass those of the 

respondent. 

 

Upon reviewing the decision of the trial court, the appeal court decision and the petition for appeal 

in cassation together with whatsoever contained therein, we found that the court of trial heard the 

evidence of eligibility which was a wrong procedure rather it should have rejected the petition 

initially. This is because the dispute which falls under the competence of the Execution Court must 

not relate to the legitimacy of the judgment, and whatsoever enters in the scope of judgment 

authenticity will not be a reason for dispute over execution.  

 

((See the cassation decision No. 593/2010 - unpublished)). 

 

The reasons provided by the objector relate to her eligibility for fosterage and the object of which is a 

suit if she is desirous of claiming for fosterage. The objection to the execution of judgment does not 

affect the cause of judgment. The dispute is restricted to whatsoever related to the executive bond as 

contained in the judicial precedent No. 2/2004 - Magazine 2004 - page 157 wherein the rule has 

been provided as follows: 

 

1. The substantive dispute relates to the execution procedures without extending beyond them in a 

manner that will affect the text of judgment. It is incorrect that the dispute to be taken as a means for 

wastage of the judgment authenticity. The rule is that whatsoever enters in the scope of judgment 

authenticity is an irrelevant reason for dispute. 

 

2. The substantive dispute is restricted to whatsoever related to the execution bond on which the 

execution is based including right of execution whether in relation to such right or nature thereof. 

 

The decision of the Court is to dismiss the petition, as the petition was sound but contained wrong 

reasons wherein the objector failed to prove the eligibility. It is the decision which was upheld by the 

Appeal Court.  I am therefore of the opinion that the appeal in cassation should be cancelled along 

with charges thereof. The opinion of both my colleagues is also left to them. 
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