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JUDGMENT 
The facts conclude to the extent necessary for the settlement of such appeal that the plaintiff 

Omayma Saber Ahmed has filed against the defendant Hamid Yousef Hamid the Case No. 

2156/Q/2014 before Omdurman North Personal Status Court for fault-based divorce. 

 

The hearing of the case has been deliberated before Omdurman North Personal Status 

Court sessions in the manner shown in the minutes thereof.  
 

The plaintiff`s attorney who was present explained that “the plaintiff is a lawful wife of the 

defendant under his protection and matrimonial authority. She exposed herself to him but 

found to be defective and infertile lacking the ability to bear children. She fears of missing 

childbearing at this age, which caused harm to her. We therefore request for her to be 

irrevocably divorced from him as fault-based divorce since such harm is not fit for her and is 

impermissible under Sharia law. 
 

The sessions also were attended by the defendant`s attorney who replied to the claim 

ratifying the marriage and the existence of the husband`s protection but denied the harm 

described in the explanation of the Case in all aspects.” 

 

 He added that they have evidences ensuring the defendant`s health and soundness. He went 

on to say that the plaintiff herself was inflicted with polycystic ovary and uterus polyp 
preventing her from childbearing.  

 

He said that the judicial precedent No. 42/Appellate/1984 has established the following 

rule:  

 

((Infertility is not an affirmative harm for divorce)) as well as the two verses no (49) and (50) 

of Surah Al Shurah of the Holy Quran.  



 

On consideration of the premises, they requested that the case should be quashed.  

 

In her comment on the reply to the claim as narrated by her attorney, the plaintiff adhered 
to her claim adding that the defendant was impotent and could perform with her sexual 

intercourse only after using steroids.  

 

With regard to the judicial precedent mentioned by the defendant`s attorney, the Personal 

Status Act for 1991 authorizes fault-based divorce and man`s infertility and impotence are 

deemed to be a harm.  

 
The court ordered to refer the defendant to a specialist doctor to advise whether or not the 

defendant is infertile.  

 

The medical commissioner`s letter stated that the defendant suffers from preliminary 

infertility resulting from severe weakness in sperms which lack mobility requiring 

unidentified period of treatment.  

 
The medical commissioner has advised in a subsequent letter that the committee considered 

that period of treatmentas to be more than one year.  

 

The court has therefore decided that the case is valid for adjudication.  

 

The defendant’s attorney requested that the medical officer who prepared the report should 

be summoned in order to have the report discussed with him.  
 

The plaintiff`s attorney protested against such request on the pretext that the report has been 

prepared by three medical officers and could be challenged only on the basis of forgery. He 

requested dismissal of such request. With the plaintiff’s adherence to the request, the court 

set the case for adjudication. 

 

On 21/12/2014, a Second degree Court of First Instances delivered its judgment irrevocably 

divorcing the plaintiff from the defendant on the basis of infertility with effect from today`s 
date 21/12/2014 and ordered her to count the legal period from Sharia point of view. 

 

The defendant rejected such judgment and challenged it under the appeal No. 222/2014 

before the judge of the general court at Omdurman North Court of Personal status who 

delivered his judgment upholding the judgment issued by the 2nd degree court and cancelling 

the appeal along with charges thereof. 

 
The defendant was dissatisfied with such judgment and challenged it through his attorney 

under the appeal No. 168/2015 before Omdurman Appeal Court. 

 

On 14/07/2015 the court of appeal has issued its adjudication vide No. 120/2015 as 

follows: 

(1) Upholding the judgments of the lower courts. 



(2) Quashing the appeal. 

 

This judgment was followed by the defendant`s dissatisfaction who filed his present appeal 

vide no. 467/2015 under a petition submitted by his attorney on 14/09/2015 claiming 
therein for intervention in cancellation of the judgments delivered by lower courts and in 

taking the appropriate decision in this connection. 

 

Since the papers contained a document evidencing that the appellant was aware of the 

appealed judgment on 31/08/2015 through his attorney`s receipt of a copy thereof, the 

appeal was deemed to be submitted within the appointed time satisfying its legal status 

justifying its acceptance formally and was therefore acceptable formally. 
 

In terms of the subject matter, the appellant decried the preliminary judgments rendered by 

Omdurman North Court and the appellate judgment in respect of the above case up to the 

decision of the appeal court that they have been delivered in contravention of law from the 

application and interpretation point of view and was wrong for reasons the most important 

of which are as follows: 

 
1. The Court of First Instance was mistaken when it rejected the investigation in the plea 

raised by the appellant that the appellee herself had an impediment preventing her from 

childbearing, which is in contravention of law. 

 

2. The Court of First Instance was mistaken when it rejected to respond to the appellant`s 

request for summoning the medical officer who prepared the appellant`s report in order to 

discuss it with him. Such rejection is in contradiction with the provisions of Articles (30) 
and (31) of Evidence Law for 1994 and the violation of which invalidate the judgment. 

 

There was another incorrect decry submitted by the appellant in respect of the appellee`s 

disobedience, to which the court paid no attention. This also leads to an invalidity of the 

judgment. 

 

Such decry is entirely incorrect and should be rejected in whole as it is legally determined 

that the appeal for cassation shall not be accepted unless the appealed judgment is based on 
violation of law or a mistake in its application or interpretation along with invalidity of 

judgment or proceeding effect on ruling. 

 

It is also determined from the legal point of view in accordance with the provisions of 

Article (5) of Personal Status Act for 1991 that: (1) the wife may request divorce from her 

husband for a defect or chronic disease with which he is inflicted before the contract without 

her knowledge or happened after the contract, with which she is dissatisfied whether mental 
or organic defect or disease which is hopelessly or hopefully to be cured after the lapse of 

one year and as such cannot stay with him except for harm. 

 

(3) Where the defect or disease is hopefully to be cured before the lapse of one year, the 

Court shall give the ailing party a term of one year before divorce. 

 



Article (52) of the same Act provides that ((the assistance of the experienced specialists shall 

be sought with regard to the knowledge of the defect or disease)). 

 

It is legally established as well in the adjudication of the court that ((infertility is a reason to 
which the woman may adhere for requesting separation from her husband)). 

 

(1) Please see Review Decision No. 69/2014 issued in respect of Review No. 159/2013 

(unpublished). 

 

 Whereas the matter being so, and since it has been established according to the 

aforementioned medical report that the defendant suffers from preliminary infertility and 
needs a treatment for a period more than one year, the elements of the case contained in the 

said two Articles are available. The judge should therefore respond to the plaintiff`s request 

for divorce which the Court of First Instance has adjudicated  and upheld by the Judge of 

the General Court and the Court of appeal in the aforementioned manner. 

 

This will also not affect the rejection of the request submitted by defendant`s attorney for the 

summon of the medical officer who prepared the report in order to be discussed with him on 
the pretext that such rejection violates the provisions of Articles (30) and (31) of Evidence 

Act for 1993.  

 

This is because the expert`s report is an official instrument in writing and an authenticity for 

whatsoever matters he wrote therein within the limit of his task unless found to be forged 

through the legally prescribe ways.   

 
The court is the higher expert and its acceptance of the report is a permissible matter left to 

its discretionary authority given to it by law and may adopt whatsoever contained therein 

whenever is confident in, leave or reject it. 

 

Whereas the Court of First Instance was satisfied with whatsoever contained in the report 

and ignored the appellant’s request for having a discussion with the medical officer who 

prepared the report, its decision in question would not invalidate the judgment that based on 

such report particularly the report was clear without any ambiguity and confusion and from 
a committee composed of three specialist medical officers. 

 

The appellant`s attorney raised that the Personal Status Act for 1991 has not clearly 

provided for infertility-based divorce like other diseases and defect which permit divorce  as 

well as the precedents in respect of which are few and do not agree upon infertility-based 

divorce. 

 
With regards to what has been raised by the appellant`s attorney, it should be pointed out 

that I was of the opinion that lack of childbearing is not deemed in itself a defect and cannot 

be a reason for divorce unless coupled with another defect with which the wife cannot stay 

except for harm, because infertility alone neither affects the rapprochement between them, 

or forfeits wife`s right to sexual intercourse nor prevents either party to be a dwelling for the 

other party or from establishing intimacy and mercy between them.   



 

I have given such opinion in a previous judgment but the said Review Decision No. 

69/2014 was issued the Review No. 159/2013 (unpublished). 

 
In application of whatsoever contained in the judicial precedent, observing the rules 

delivered by higher courts, which may stabilize judgments in prevention of any 

contradiction therewith and since the task of the judge is the application of law whether or 

not he is satisfied with justice of law, and his personal uncertainty will not constitute a 

reason for preventing him from applying the law, and he may give his opinion in writing, 

the reasons for his ruling or in proposals to  the body having the right to legislation. 

 
((See Cassation Decision 7/cassation/1972 Judgments Magazine 1972)) 

In consideration of the premises, the appealed judgment has been rendered in accordance 

with the law and nothing legally defective therein and should have to be upheld.  

 

Whereas the appeal is useless, it should have to be quashed.  I am therefore of the opinion, 

agreed by my colleagues in the Circuit that our judgment should be rendered towards 

quashing the appeal. 
 

Al Tayeb Abdul Ghafoor Abdul Wahab 

Supreme Court Judge 

17/02/2016 

 

I agree and add that childbearing is the most important goal for marriage as justified by the 

Prophet (PBUH) who said: ((Marry the one who is fertile and loving, for I will be proud of 
your great number before the nations on the day of Resurrection)). Narrated by Ahmed and 

Abu Dawood, corrected by Al Iraqi and Al Albany. It is apparent that a woman is not 

prohibited from claiming for divorce by reason of lack of childbearing for harm and miss of 

the greatest goal of marriage. Since the claimant`s request for divorce has been realized, her 

request should have to be responded and I agree to the validity of the judgments delivered 

by the lower courts. 

 

Dr., Sittana Abdul Jalil Mohamed 
Supreme Court Judge 

06/03/2016 

 

Fadya Ahmed Abdul Qader 

Supreme Court Judge 

13/03/2016 


