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“The Judgment” 

 

Merits of the case: 

Omdurman Court of Appeal has issued its decision No.: 88/2015, to uphold the 

decision-subject of objection before it and ordered that, the request shall be 

cancelled.  



The Court of First Instance (Trial Court) has issued its decision and rejected the 

plaintiff’s case. 

On 20/04/2015, the advocate/ Yousuf Al Shareef El Sheikh Al Zain has submitted 

an objection by way of cassation against the judgment issued by the Court of 

Appeal on behalf of the appellant / Asia Mohammed Ahmed Qouz. The Appellant 

had received copy of the contested judgment on 09/04/2015, therefore, it is 

admitted in form, as it has been submitted within the legal time. We have 

previously admitted it in form under sections 159 -190 of the Civil Procedures Act 

of the year 1983, as the reasons of objections indicate that the respondent did 

not prove the consent he pleaded, yet, the appellant’s father had, through his 

attorney, admitted the incident of consent, permission and consultancy and 

agreed to revoke the marriage. The objection petition went on to state that, the 

Trial Court, in its decision to reject the case and to prove consent and consultancy 

and its reliance on the celebration spirit, as the appellant had come from Bram 

city, southern Darfur to Khartoum State, her reception and entry of matrimonial 

house is and evidence that can be rebutted. The matter requires a direct 

evidence, which is the statement of the attorney of the appellant’s father. Also, 

the Court has not discussed with the appellant the fact that she has attended the 

dinner party, the celebration and people come to congratulate, whether she 

consented or not.  

The appellant requested revocation of the judgment issued by the Court of 

Appeal, as confirming the decision issued by the Trial Court and requested that, a 

judgment shall be issued to revoke her marriage. 

Mr. Abdel Rahman Abdel Hai has replied on behalf of the first respondent, stating 

that, the appellant had initially raised the case as she does not have capacity to 

raise the case and the evidence submitted by the defence is sufficient to prove 

consent and concludes the issue of having sex as husband and wife on which the 

appellant had relied. The witnesses brought by the first defendant have shown 

and confirmed the issue in details as eyewitnesses, a matter that can not be 

rebutted by interpreting expressions or terms contrary to the spirit and 

supremacy of law. 



Therefore, the first respondent requests the Court to confirm the contested 

judgment and cancel the objection. 

Reasons:  

The Court of First Instance has issued its judgment to reject the case raised by 

plaintiff/appellant for revoking her marriage with the first defendant as she did 

not consent and was not consulted.  

The Trial Court has fully verifies the matter and reached upon its decision which 

was confirmed by the Court of Second Instance for the same reasons and 

conclusions, but the appellant continued to raise the same facts and to plead 

absence of consent and consultancy requesting revocation of her marriage, 

moreover, she pleads that the testimony of the other party’s witnesses is tainted 

with loyalty and bias, a matter that was not pleaded before the lower Court, 

which has the full power to decide and issue its conclusion in this regard. 

Hence, the sufficient evidence has been assessed by the lower courts, such as the 

testimony given by the first witness/ Ismail Ahmed Adam, in page 11 and the 

following pages of the minutes, that appellant came  from Bram in Darfur to 

Khartoum after seven months of her legal marriage ceremony (contract) 

accompanied by her mother and sister, when her husband has received her in the 

airport , she was hosted by one of her relatives and thereafter she went to Al 

Salha  to join her husband in their matrimonial home. However there was 

misunderstanding between them and there were attempts to fix the problems 

between them and when she was asked about the reasons behind the problems 

she answered he is, i.e., respondent is a little bit ill-tempered. The witness went 

on saying that, within a period of two months, the first defendant (respondent), 

has called him two times and told him he set divorce on her, which is one 

revocable time and re-married her). The second witness / Ismail Abdelmanan 

Ahmed Sadiq, has also testified (page 43 of the minutes and the following pages), 

that he had received appellant in the airport and the party was celebrated in his 

house at Abu Sieid area, added that he attended the party and extended his 

congratulation to appellant who accepted and the appellant and her husband had 

stayed together for three months following that party. 



All these evidences confirm consent and acceptance of the appellant of her 

marriage contract throughout all stages; she had done and prepared herself for all 

the requirements of wedding and her follow up with the whole process is 

considered a strong evidence of consent. 

As to the issue mentioned in the objection petition that, such evidences are 

rebuttable and the Trial Court has failed to question the appellant about such 

ceremonies and all the things the appellant has done and accepted, this issue has 

been concluded before the lower courts, as the appellant has completely failed in 

proving the contrary/ opposite of those evidences and her full consent and 

acceptance were proved and that she had proceeded all acts that reflect them as 

married.  The cassation decision No.: 7/1972 stated that, the examples included in 

the addendum of circular No.: 54, issued on: 06/08/1960 in proving acceptance of 

marriage were mentioned as examples to the criteria or standard of evidence 

from which an implied acceptance, provided that, such act shall be a consequence 

of marriage contract or an impact thereof. It  was proved that, the fact that 

appellant had attended the ceremonies, prepared herself, accepted relatives 

congratulating her on her marriage and thereafter, as per the applicable customs 

travelled to Khartoum, met her husband attended the party and moved to the 

matrimonial house with her husband. All such practices are consequences and 

impacts of marriage contract  and the cassation decision No.: 25/1973 has stated 

that, the examples illustrated in the above-mentioned Circular No.: (54) are 

evidenced that that indicate consent and shall be relied on if confirmed, that an 

indication implied by a legal evidence is imposed by law and is outside/ beyond 

the discretionary power of a judge, hence, it shall be admitted and relied on. 

Whereas, the contested judgment is sound and in accordance with the law and 

the rules of Sharia Law, if my respectful colleagues agree, I believe that the 

judgment shall be upheld and the objection shall be cancelled and the  appellant 

shall be ordered to pay the respective fees.  

 

Dr. Sitanna Abdul Galil “signed” 



Judge at the Supreme Court 

31/08/2015 

After reviewing the papers, I agree with the conclusions reached upon by my 

colleague. 

Abdul Aziz Al Rasheed, “signed”              

Judge at the Supreme Court  

01/09/2015 

 

 

Al Bushra Osman Salih “signed” 

Judge at the Supreme Court 

03/09/2015 

 

 

Final Order: 

Objection is rejected and appellant shall pay the fees.  

 

Al Bushra Osman Salih, “signed” 

Judge at the Supreme Court 

03/09/2015 

 

 


