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In the name of the Merciful God  

National Supreme Court 

Personal Status Section 

Decision N
o
 565/2015 

 

Issued by the Supreme Court, the Personal Status Section, Second Cycle, on 21/9/2015 under the 

chairmanship of Mr. Al-Bushra Othman Saleh and members: Mr. Abdülhamid Mohammad Abdülhamid and 

Dr. Ahmed Mohammad Abdul Majid, Judges of the Supreme Court 

The file for appeal number 271/S/2015 has been submitted. Khartoum Court of Appeal and the case papers 

320/K/2014 Khartoum Court, with registration number 284/appeal/2015 

Appellant : Ali Saïd Al-Kadal 

Respondent : Alaouiya Al-Moubarak Al-Fadel 

The Judgment 

We have already accepted the appeal form and have asked for the response. When we receive the response, 

we shall publish the judgment, God willing. 

The facts of the lawsuit were summed up by the Appellant who filed case number 320/K/2014 before the 

Khartoum Personal Status Court, claiming that she has a son, Muhammad, aged 13, and she wants to bring 

him. His father took him to the United Arab Emirates. After hearing the response to the case and the 

evidence, the Khartoum Court ruled that the child should be given to his mother. 

The appeal was brought before the Khartoum Court of Appeal, which overturned the decision of the Court 

of First Instance. 

Against the decision of the latter, we have this appeal based on: 

1- The Court of First Instance based its judgment on the presumption rather than on the evidence. 

2- The defendant is limited to the natural qualities found in every human being and not to the qualities 

acquired. 

3- The judgment was based on the testimony of witnesses who had not testified of the validity. 

4- An appeal was filed concerning the evidence of validity, but the court did not take that into account. 

The response to the appeal was as follows: 

1- The appellant took the child to the United Arab Emirates. 

2- The decision of the Court of Appeal is correct while the General Court rendered a wrong decision. 

3- The respondent proved their validity by the testimony of witnesses. 

4- The witnesses confirmed that the appellant resides in the United Arab Emirates and does not have a 

woman who can take care of the child.  

Motives: 

After reviewing the file, including the record of the Court of First Instance, the permanent conflict is limited 

to who has custody of the child. And because the child was over the age of custody by the mother, the 
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plaintiff was assigned to prove her eligibility. She brought five witnesses, none of whom testified for her 

except the first, Mohammed Yaqub Ishaq. 

It is legally known that there is a significant difference between affinity and validity. 

Affinity means one of the following: 

1- One of the parents has qualities, which are in the interest of the child, and which are not available in 

the other person. 

2- Parental involvement in these qualities, but they increase in one without the other. 

3- In order to prove the validity of this concept, the witnesses must know the two dissenting parties and 

then compare them. 

What is consistent with the testimony of the four witnesses is the validity of the appellant's custody. This 

court has often alerted lower courts about the meaning of validity and has overturned many provisions. 

The judgments of the Court of Appeal and the Court of First Instance must be annulled and the file referred 

back to the Court of First Instance to act according to the memorandum, if my colleagues agree. 

 

Ahmed Mohammad Abdul Majid   

Supreme Court Judge 

9/9/2015 

 

Al-Bushra Othman Saleh  

Supreme Court Judge  

15/9/2015 

 

Abdülhamid Mohammad Abdülhamid  

Supreme Court Judge  

17/9/2015 

 

Final judgment: 

Cancel the appeal and refer the case back to the Court of First Instance to act according to the memorandum 

Al-Bushra Othman Saleh 

Supreme Court Judge and Head of Section 

21/9/2015 


