
1 
 

In the name of Allah, The Beneficent, The Merciful 

The National Supreme Court 

Department of the Red Sea and Kassallah 

Port Sudan 
 

Headed by the Honourable Judges: 

 

Mr. Abdul Raouf Hassab Allah Malassi …. Chairman 

Mr. Ibrahim Mohammed Al Faki …. Member 

Mr. Ibrahim Mohammed Hamdan …. Member 

 

Trial of: Othman Ahmed Tawur 

 

M.A/T. J/2/2015 

 

The Judgment: 

 

First Opinion: 

 

This request is presented by Ms. Aisha Ahmed Mohammed, lawyer, on behalf of her client the 

plaintiff in trial number: M.J/G.A/173/2014, where the accused was sentenced under article (45) 

Paragraph (B) of the Child Law of 2010 to life imprisonment with a fine. The Appeal Court 

modified the judgment and passed a sentence by virtue of A.S.J/185/2014 paragraph (J) of article 

(45) which could go up to imprisonment for a period not exceeding 15 years with a fine. 

 

The request is filed against the appeal judgment according to the following points: 

 

First: 

 

Although the criminal law for 2010 did not define the phrase “Rape” stated in the text of article 

(45) paragraph (B), the same law for the year 1991 defined “Adultery” as the act of “inserting the 

tip of the male member or the equivalent of the same into the female’s vagina” which is regarded 

in the case in front of us as “an act of adultery”. 

 

Second:  

 

The victim stated that the accused had entered the tip of his male member into her vagina and the 

medical report had established the existence of semen on the outer parts of her reproductive 

organs and the medical report states the “Hymenotomy’. The victim’s sister also states that she 

“witnessed the act of rape”. According to what is established on precedent cases, the statements 

of the victim are accepted “as long as they are supported by other evidence”, in accordance with 

the theory that “the graveness of the crime” and the caution of the criminal in performing the 

crime usually without anyone’s knowledge, implies the importance of accepting the statements 

of the “victim”, as long as these statements are proven by evidence relating to president cases. 
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H.S/Yousif Abdullah: The Judiciary Journal 1972, page 22. 

H.S/Against/Omer Mohammed: The Judiciary Journal 1979 page …. 

 

From the summary of the case, we observed the incompleteness of the indicting evidence of 

paragraph (J) from article (45) and the revision of the indictment to paragraph (B) of the child 

law of 2010. 

 

We are of the opinion of reaching a conclusion on the appeal in the following manner: 

 

First: 

 

Based on the preliminary deliberations and discussions of the appeal in question, we are first and 

foremost, and prior to reaching a conclusion of the appeal, of the opinion that it is important (to 

notify the accused in order to make a counter statement or reply) to the case, for the following 

reasons: 

 

a) The crime for which the accused has requested to revise the indictment and which the 

preliminary charge of this trial had made is a crime (act of rape) according to paragraph 

(B) of article (45) read along with article (86) Paragraph (W) of the Child Act of 2010 

and penalized by “Death or life imprisonment”, which constitutes the severest 

punishments of the Child Act, a special law formed to punish for crimes affecting 

children.  

b) The criminal court did pass the sentence as indicated under article (45) Paragraph (B), but 

was of the opinion, according to the presented evidence, that the accused has testified of 

the adulterous acts upon the victim, but he does deny the act of “rape” and what is 

established from the existing persecution evidence (from the statements of the victim) as 

established by the judicial doctrine, in spite of which the court reiterated and decided to 

penalize under article (45) paragraph (J) instead of (45) paragraph (B). The persecution is 

of the opinion that the reason for the indictment contradicts the conclusion that the 

criminal court had reached. 

c) The following principle has been established in the constitutional court and on its 

procedures and interpretation of the laws: 

 

Constitutional case /M.D./F.D./12/2000 

Abu Obaidah Ali Al Awadh /Against/ The Sudan Government 

Constitutional Law Journal 99-2003 page. 

G.D/ /58/2001 Al Tayeb Ali /Against/ H.S. 

Constitutional Journal page 209 the same edition 

 

d) It is considered against the natural and constitutional right for the accused, in serving a 

prison sentence, to be surprised with a new penalty that might lead him or her to the brink 

of execution without prior knowledge, and without questioning him or her, nor informing 

him or her or allowing him or her the chance of knowing what has been concluded in his 

or her absence for a chance to reply or appeal; for the basic fundamental of natural justice 

is that no one shall be accused of a civil offence without a hearing, let alone for criminal 

cases. 
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e) The national supreme court has erred in revising the sentence to a more severe sentence, 

unless the accused had appeared before the court in the appeal phase of the trials to 

present his alibies and defense according to article (209) of the civil procedures of 1983, 

before passing the sentence and revising the sentence against the accused in the criminal 

cases. 

f) The Supreme Court would have denied the accused his constitutional right and would 

have erred, and the sentence would have to be revoked or cancelled if the Supreme Court 

has indicted the accused or revised the sentences against him with another crime, without 

hearing his defense or allowing him the right of defending such a charge. 

 

It is clear to us, according to these constitutional laws regarding free trial and the right of 

defence, that the procedure that the Supreme Court shall follow as the final court is to allow the 

accused the chance to respond on the matter, should it involve a request to revise the sentence to 

a much severe punishment, or to revise a release charge with a decision requesting the review of 

the procedures to review the indictment for a crime whose sentence could reach the death penalty 

or life imprisonment, like the case in front of us. According to these constitutional rights, we 

have decided “to notify the indicted person” to respond to the appeal to grant him his right of 

“response” in the appeal phase to establish procedural justice according to instructions of the 

constitutional court, especially that the appeal did not appear before us (the accusation) under 

article (45) paragraph (J) and he had been notified to respond to the appeal, but failed to do so. 

Therefore, we have decided to hold the procedure to address the case.   

 

Second: As to the subject of the appeal, we are of the opinion: 

 

1. There is no argument on applying the provisions of the Child Act of 2010 to the case 

presented to us, because the victim was born in 2007 

2. There are no arguments regarding the facts of the accusation 

a) The accused had imposed sexual intercourse upon the victim according to her 

statements 

b) All circumstantial evidence points to the fact that the accused has been in privacy 

with the victim and he testifies to the same 

c) The medical examination report stated that there were traces of semen on both the 

accused and the victims’ cloth which were taken into custody at the time of the 

incident after both accused and victim have been detained and there were also clear 

traces of semen on the genital organs 

d) All facts and circumstances support, without a doubt, the victim’s statements that a 

sexual encounter had been performed. 

 

The part which the criminal court and the appeal court have both missed is exhibit (1) which 

stated: 

“The hymen has been damaged” 

 

And it is clear that the argument on this case concern this one fact: 

Is the fact that “the hymen had been damaged” a conclusive fact that such damage is the result of 

sexual behaviour (penetration) that damages the female organs, which amounts to adultery, 

judging by the location of the violation? Is the fact “the hymen has been removed” with the 
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accused being alone without any other person, according to the circumstances of the offence, be 

blamed on the accused? 

 

Under such circumstances, in our opinion that there are no arguments regarding the following 

facts: 

 

a) The medical report exhibit (1) supports that the hymen had been removed 

b) The medical report does not conclusively affirm that such damage (hymen) had been 

“recently” removed or it was an “old” removal, as the report failed to mention any 

markings on the vagina such as redness or cuts of any other evidence (recent), since the 

medical examination was conducted on the same day of the incident and not later from 

the incident. 

c) The medical report affirms the existence of external semen outside the vagina and on the 

clothes of the victim and the accused that had been taken (after the incident). Therefore, 

all these facts affirm to external sexual intercourse on the body of the victim, but do not 

conclusively affirm that “the behaviour of the accused is what led to the vaginal or 

hymen tear”   

d) Based on the evidence at hand, it is a clear fact that the vaginal hymen had been removed, 

and also that the accused had performed sexual acts on the body of the victim, but it is 

not conclusively established that “the acts and behaviour of the accused, whatever these 

sexual acts and behaviours may be, are the ones that led to the removal of the vaginal 

hymen”. The location of the hymen is in the interior of the vagina, and the medical report 

does not affirm that the removal of the vagina hymen has been caused by “penetration of 

any kind”. If the medical report pointed out any related marks to the removal of the 

vaginal hymen such as redness of the organ or tear or local cuts and bruises, then the 

description of the act would have changed dramatically and would have been marked as 

evidence that the accused alone is the one who violated the vagina by performing sexual 

acts that led to the removal of the (vaginal hymen) which calls for the severity of the 

sentence under article (45) paragraph (B), because his sexual act has violated the vagina 

and not just harassment or any other sexual behaviour under paragraph (J), article (45) of 

the Child Act of 2010. 

e) It is evident that the criminal court and the appeal court had based their sentence on 

(factual and conclusive) instead of (circumstantial doubt) that is the accused had 

performed external sexual acts and there is no recent evidence that point out to any recent 

penetration or vaginal hymen removal on the victim 

 

Therefore, we support the accusation under article (45) Paragraph (J) of the Child Act of 2010; 

and we are also of the opinion from a purely judicial standpoint, that it is important to add the 

following reasons: 

 

First: 

The criminal law for 1991 under article (149) (1) on the interpretations stated under article (3) 

failed to define “against the will or rape”; neither did the Child Act of 2010. The interpreters of 

the judicial doctrine concluded that: 

 

a) The phase “against the will or rape” does not imply on a contextual level the existence of 

a crime in article (149) of the criminal law nor 45 (B) of the Child Act, but only 
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expresses the behaviour and act performed by the accused or the criminal behaviour. 

Therefore, the phrase “against the will or rape” is an expression that implies that the 

accused had indeed performed his sexual acts and behaviours under the method of “the 

physical or moral acts against the victim’s consent or approval”. 

 

Therefore, the phrase “against the will or rape” implies only the behaviour and the 

manner that the accused had followed in committing the crime “to take forcefully” or 

“harass’ or “threaten” or “terrorised” or “under threat” or “to tempt” or “material of 

moral temptation”… This behaviour is the one that led the judge to emphasis the penalty 

under paragraph (B) of article (45), although the act under article (45) paragraph (J) also 

includes “a physical or moral act”, but is of a lesser degree and did not on the face 

constitute the violation of the vagina of the victim or the removal of the vaginal hymen. 

The judge passed a lesser penalty (under paragraph (J) that corresponds to article (151) of 

the general criminal law. 

 

It is apparent for a reason the importance of distinguishing between adultery (with 

consent) under article (146) of the criminal law of 1991 between two adults, and both 

partners (an accused and an accomplice) to the crime. Therefore, the judge in order to 

protect the child in this crime holds that: 

 

a) Where the accused has committed a violation and caused harm on the child’s vagina 

or rectum, whatever the harm may be, whether it led to the removal of the hymen or 

not, it is sufficient that a harm has been caused on the location of this child, and has 

therefore warranted the penalty under paragraph (B) of article (45) (death or life 

imprisonment) 

b) The acts of the accused were sexual behaviour that did not violate the victim, or his 

acts were restricted to a sexual act of a lesser violating degree and caused (harm) or 

(cut to the vagina), and the judge had determined a lesser penalty which is 

imprisonment of no more that 15 years under paragraph (J) of article (45) of the law 

… Note that sexual harassment is a behaviour that is physical or moral, including 

verbal harassment on public streets. 

 

In a bid to protect the child from this heinous crime, it is clear that, going by article (149) (1) of 

the criminal code of 1991 and article (45) paragraph (B) of the 2010 Child Act, and because of 

the difficulty of establishing such offences within the surrounding circumstances, the judge in 

“the crime of forced physical or moral sexual act”, defined rape in an exhaustive manner to attain 

the objective of the law. The judge cited crimes in this article to protect the child: 

 

a) By virtue of article (149) of the criminal code of 1991, the crime is not pardonable; same 

as crimes highlighted in the Child Act, article 45, paragraphs (A-B-C) and punishable 

under article (86) of the Criminal code. 

 

b) However the judge in paragraph (3) of article (149) of the criminal code of 1991 

considered that this crime might be an adulterous crime, if such a crime had been 

established by the regulations as stated in article (34) of the 1994 law of evidence. Once 

it is established that the perpetrator committed adultery with the victim by forcefully 

inserting the tip of his male reproductive member into the victim’s vagina, or the 
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equivalent of such, or through four rightful witnesses, as is included in paragraph (3), the 

judge stated in his ruling as: 

 

(Unless the rape constitutes adultery which is penalized by death) 

 

And the death meant in adultery is “death by stoning” according to article 146 (1) of the 

criminal law of 1991 with consideration of matrimony permissible by such a law. 

 

The “death penalty” in the case of paragraph (B) of article (45) of the child act of 2010 

had been the subject of debates on interpretation that led to two contrasting points of 

views, which we shall include here in details as: 

 

The first Opinion: 

 

We see the act of adultery, where the perpetrator has committed adultery against the little 

child, considered as an act of aggression, which has to be proved in accordance with 

article (34) of the law of evidence of 1994 (paragraph (3) of article (149) of the criminal 

law of 1991). Article (45) B of the child act considers it an act of torture, unless the same 

incriminating Sharia evidence have been established in the crime (rape of a child). By 

this point of view, no law or law related to marginal criminality evokes indirect evidence, 

and as long as adultery is the act of penetration into the vagina of the victim, even if 

established by proofs, without legal evidence, the offence does not constitute adultery. 

Even if the declarations of the victim and the medical reports confirm penetration, the act 

in question constitutes the crime of sexual abuse referred to in article (45) paragraph (B) 

of the child code, which is punishable under article (86) paragraph (Z). 

 

The Second Opinion: 

 

The legislator of the 2010 child act had intended to put in a place a special criminal code 

(a law addressing serious crimes and tacit offences), thereby allowing for proof of torture 

and related punishment that could get up to capital punishment and life imprisonment, 

considering all means of proving the testimony or the circumstantial evidence according 

to the 1994 law of evidence. Thus, if the perpetrator has traumatized the vagina of the 

victim using his masculine sex organ or nay other means, it is considered a sexual offence 

and an harm to the vagina, even if it does not result in damage of the hymen. It is 

permissible to accept here the element of proof and the circumstances of the violation of 

the member of the religion of the ethnic group for the crime of torture committed under 

section 45 / B of the Child Act of 2010, punishable by capital punishment or life 

imprisonment, as a crime of torture, under section 86/W of the Act. Thus, this opinion 

suggests that, in case the legislator in the 2010 Child Act, willfully wanted to protect 

innocent children from aggressions that are likely to cause prejudice to a girl (at all levels 

of harm in the body of the girl or boy, and makes this crime an act of torture under the 

Child Act). The victim's statements must be accepted with the medical report evidence 

and circumstances, where the court is satisfied that it is sufficient to prove that the 

accused traumatized the vagina of the victim or the male organ of the boy through a 

sexual act. This must be punished under section 45 / B of the 2010 Child Act, taking into 

account the crime of sodomy inscribed in the Child Act. If the legal proof establishes the 
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crime of the offender, he is a prostitute in the sense of the victim and his conviction in 

this case is execution by stoning as a marginal crime and not of conscience. This is due to 

the discretion of the competent court, but the essence remains, which is: 

 

The crime could be established under article (45) B of the child law for 2010 as a 

reprehension crime through the evidence and the circumstances, as long as a 

violation of the vagina or rectum has been established by these incriminating 

evidence that are penalized in this case by article (45) paragraph (B). If the 

incrimination fails to establish that the vagina or the rectum has been traumatized 

with conclusive evidence, the crime shall be a reprehensive crime under 

paragraph (G) of article (45) of the law. 

 

After reading the jurisprudence of the Supreme Court on the above-mentioned points of 

view, we could adopt second point of view because it fulfils the intentions of the law, 

which is the protection of the child against crimes and whatever degree of harm or 

damage caused on innocent children 

 

Therefore, it is clear from the interpretation of the National Supreme Court jurisprudence 

that: 

 

1. The child act is a special law addressing offences and sanctions. It must be 

established by all means of proof of the circumstances of the offense referred to in 

Article 45 / B, where the vagina is found to have been traumatized by an act of the 

offender, by mentioning it or by any other means. 

2. The statements of the male or female child require that it be corroborated by evidence 

or with related circumstantial evidence supporting the indicting report under “one of 

the conditions under article (45) of the child law”. 

3. The physical harm and damage to the vagina or the rectum which constitutes a 

violation under paragraph (B) of article (45) is considered as damage and body 

injuries that require punishment. If it results in a more serious harm/damage and 

physical or psychological pain, the most severe punishment will be applicable, 

according to the evidence presented in each case. 

 

Returning to the case at hand, it is clear that: 

 

a) The accused has sexually harassed the victim. 

b) The medical report failed to conclusively establish that the accused violated the vagina or 

that the removal of the vaginal hymen is a direct result of a recent violation, since the 

report failed to mention the existence of redness of the vagina or any other visible cuts 

and bruises to be taken as evidence of violation of the said body part, which constitutes a 

presumption that the removal of the vagina hymen had happened before the incident. 

c) The mere absence of the vagina hymen is considered an evidence to the removal of the 

hymen and should be concluded that the acts and behaviour of the accused are 

responsible for the removal of the hymen, in accordance with the indicting report under 

article (45) of paragraph (B) 
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d) It is established without any reasonable doubt that the accuse had an external sexual 

encounter with the victim, without penetration, as established by the medical report and 

the criminal investigation, in accordance with article (45) paragraph (G) 

 

Though we appreciate the effort exerted by our colleague Ms. Aisha Ahmed from an analytical 

point of view, we agree with the conclusion reached by the criminal court and the appeal court 

without interfering with the penalty ordered by the court according to its authority and discretion 

 

(Signature) 

Abdul Raouf Hassab Allah Malassi 

Judge of the Supreme Court 

24/April/2015 

05/Rajab/1436 

 

 

(Signature) 

Ibrahim Mohammed Al Faki 

Judge of the Supreme Court 

28/4/2015 

 

(Signature) 

Ibrahim Mohammed Hamdan 

Judge of the Supreme Court 

29/4/2015 

 

Final Order: 

Order: 

 

 First: To support the judgments passed  

 We see no reason to interfere 

 

(Signature) 

Abdul Raouf Hassab Allah Malassi 

Judge of the Supreme Court 

Head of the Bench 

29/April/2015 

10/Rajab/1436 


