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THE-REPUBLIC_.QJ;i~GANDA 

IN THE l!IGH:-cOURT-oF-UGANDA-;:t\':!' TPRORO 

UGANDA PROSECUTION 

Versus 

( I BALISIMA JULIUS ACCUSED 

BEFORE HON. MR. JUSTICE fvlIKE J. CHIBITA 

JUDGMENT 

· The offence with which Balisima is charged with is aggravated 
defilement cLs 129 (3)_ (4)_ (b)_ and (c) of the "Penal Code Act. The 
section deals with defilement of a girl below 18 ye~s ·where the 
offender is infected with HIV and is a parent or guardian. The 
offence under this section leads on conviction to death penalty 
being imposed. 

).r~ .... -~-·~· : . .--
The assessors re~urned a split decision. 

--~ The victim, Akongo Juliet, stated that she is 14 years old, she has a 
child from the alleged defilement, whom she appeared with in the 
witness box, and contracted HIV in the process of being defiled. 
There are medical records to confirrn penetration, pregnancy and · 
HIV positive status. 

.. -""··~ ...... ~ .. 

The ingredients for the offence of aggravated defilement are:-

- The victim was below 18 years at the time of the offence. 

There was .sexual intercourse. 

- The accused is or ·was HIV positive at the ti:rne of the offence or 
was a parent or guardian of the victirn. 
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The accused participated in the offence 

The parties agreed on all the three ingredients except participation 
of the accused upon which they agreed to submit. 

Juliet, the victirn, that the accused, ·who 
husband to her mother, forced her into sex in the parents' marital 
bed. For clarity purposes, the victim is the daughter of the wife but 
not of the accused. She is therefore a step daughter whom the 
accused found already born when she married the mother. This 

( however does not diminish the guardianship role enjoyed by the 
accused over the victim. 

She stated that he had sex with her several times and. gave her 
money in exchange. That the child she has was fathered by the 
accused and that she had never slept with another man before the 
accused defiled her. That she later reported the matter to her 
mother. 

The mother reported the matter to the Local Council authorities but 
they did not take action. That the m8tter was later reported to 
higher ::. Tnth9rities with the help NGO called MIFUMI. 
Wheret~tB61r the accused was was taken for medical 
examination and hence their presence in court. She mentioned the 
existence of a land wrangle between the' two parents. 

The victim, who is now a young mother, said to be infected with the 
HIV virus, seemed calm and composed in the witness box. 

' 
The next witness to pin the case of defilement on the accused was 
Adikin Beatrice the mother of the victim and wife of the accused. 
She first stated that she was 35 years but under cross examination 
admitted to not knowing her proper age. She stated that her 
daughter was born in 1992, which would make her older than 14 
years but still below 18 years. The difference in age therefore would 
not make a material difference as far as the offence of aggravated 
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defilement is eoneerned. There are -enough ether aggravating 
factors. 

She first stated that she did not know the father of he:r daughter's 
_childbutJaterstatedtl1atit wastheaccused.Shed€:d-:iied having a 
-la..-qd -~Nrar..gle with the aecusecL She . staJP.d that· she -wa3 a bit 
confused during cross examination. What was confusing her? Is it 
the situation she finds herself in that is confusing her, or, is she not 
telling the truth? 

She persistently failed to call a spade a spade when asked what the 
accused had done to the victim. Either she was an evasive liar or 
the incident had traumatized her so much she felt embarrassed to 
even put in words what had happened. 

Alternativ~ly, or additionally, being a· rural African woman, the 
sensitivities of her culture would not allow her to state certain 
things in public. This is the view espoused by the prosecution to 
explain the witness's apparent discomfort in the dock. 

The accused chose to make an unsworn statement, meaning that 
chose not to be subjecte~~t~.p,.,c~oss examination. He that 
is a retired UPDF soldier''';~~ working as a Security gua. 

to his arrest. He married the victim's mother and they bought the 
plot on which they were living prior to his arrest. 

He denied that the victim's child is his. He blamed his current 
predicament on his wife's sons, whom, he accused of never having 
accepted him as their father, the husband of their mother. 

He also pointed to the plot of land they bought with his wife, which 
they were attempting to sell and deprive him of its ownership. The 
accused blamed all this partly on the fact that he is not a local boy 
of the area. 

I found the victim to be a credible vvitness. The fact that she has a 
child, is infected with HIV, reported the matter to her mother 

3 



all 
the accused 

her with HIV. 

to a. 
impregnated 

be a reason 
In absence of 
testimony, I 
forward. 

she would 
other motive 
it is the 

and 
strength 

that motivated her 

move. 
her 

come 

The matter is said to have to the Local Council 
took no action. that 

much. The was up with Mifumi which eventually 
helped get the matter to Police. This persistence pursue justice, 

my was motivated by the to justice. 

The mother's evidence was neither here nor there. I have 
into her and what was going on. This 
possibly on Here her daughter 

child. Her daughter is now her co-wife. IS 

··her child. her son law. 

same man who had knowledge also had 
of daughter. She her seen the 

nakedness of same Both her 
are HIV What 

her 
about the 

not as well? 

I think the cross -.-~ ... -.. ..... ~ ..... that 
was confused. was with some 

cause to To 
come to court, her husband, son 1n and betrayer the 

of whom knowledge of and 
expect her to maintain a straight face remain would 
be too 

4 



her 
the 

then reported to the authorities. 

family and. 
Gase co -· owns 

victim's mother. I stated that I believe the victim's evidence 
and that was a over the plot of 
as accused 

of a land wrangle however does 
commission the with. 
land wrangle co existed with the defilement. fact the 
dysfunctionality the family land were a fertile 
recipe for the commission of crime against the victim. 

I find 
and I 

prosecution 

Tororo this 26th 

proved its case as required by law 
as 

of August, 11 

ALLOCUTUS 

finds 

1s record of previous 
I describe in 

itself in. Convict abused his 
The future 

for a punitive sentence. 

dilemma 
and visited upon his 

of the We 

5 



DEFENCE~We 

in to account 
leniency. We 

SENTENCE AND 

are 
the 

the victim. 
victim was 

convict 

I am aware of 
leniency. I 

are 
therefore not give 

In view of all 

Right of 

sentencing 
the Kigula 

of a serious .._,_,.,,.___aLL"J 

of medical ........ ,~ ........ 
account. 

FOR IT: 

court should 

We invite court to 
and the custodial 

factors case. The 
HIV virus. The convict was a 

has been born 
14 when she was ~~.·~~~·~ 

the 

case and I 

I sentence the 
served. 

incestuous liaison. 

his sickness. 

to 14 years in 

6 

http:U\,.,J.J...lI


SENq:'ENCE 
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