
 
BAMAKO COURT OF APPEAL **********  

LABOUR CHAMBER 

REPUBLIC OF MALI 
   One People -One Goal - One Faith 

 

IN THE NAME OF THE PEOPLE OF MALI 

No.  69/Decision  ORDINARY PUBLIC HEARING OF 23  APRIL  2015 

No. 06/15  R.G 
 
CASE 
 

 
BNDA 
 
v. 
Mme 
DIAKITE 

Oumou 

DIALLO 

 

TYPE 

Claim 

for benefits and  

damages 
. 
 

 
DECISION : 
 
(See 
operative part) 

The Bamako Court of Appeal, sitting in the Court room of the said town during its ordinary public  

hearing of April twenty-third two thousand and fifteen, for a labour proceeding and and  

before: 

 

Moussa  Oudé  DIALLO  :  Trial Judge at the Court 
President 
 

 
Toubaye  KONE  :  Trial Judge at the Court,  Member 

Ibrahim  KONTA  :  Trial Judge at the Court,  Member 

 

Messrs  Modibo  TOLO  and  Mahamady  SISSOKO,  Assessors   Members  ; 

 

Assisted  by  Maître  Rokia  KOUYATE,  Registrar at the Bamako Court of Appeal    , 

 

PASSED THE FOLLOWING RULING IN THE CASE BETWEEN: 

 

La  Banque  Nationale  de  Développement  Agricole  (BNDA):  Appellant,  who have as   

legal counsel:    TAPO  et  KOD law firm, Attorneys; 

On one  hand; 

AND 

 
Madame  DIAKITE  Oumou  DIALLO:  Respondent,  who has as legal counsel,  Barrister  Seydou 

COULIBALY,  Attorney  , 

On the other hand 

 

 
IN A PROCEEDING TO CLAIM BENEFITS AND DAMAGES 
 

The record of these proceedings shall not jeopardize or be prejudicial in any manner whatsoever to 

the respective rights and interests of the parties involved, but on the contrary 

be subject to the matters of fact and law; 

 

THE  COURT 

- Mindful of the case documents  ; 

-      Considering the actions, claims and arguments of the  parties    ; 
  -        After listening to The State     . 

-        After deliberating about this case in accordance with the law   ; 

 

AS CONCERNS PROCEDURAL ISSUES: 

Following document No.  205  of  27  November  2014,  issued by the Registry of the  

  Bamako Labour Court,  Barrister  Tiécoro  KONARE,  Attorney,  acting on behalf of and for   

 la  Banque  Nationale  de  Développement  Agricole  of  Mali  (BNDA),a  
Private-Public Partnership Company with a capital of CFAF  17,138,088,000 ,  located at  l’immeuble 

BNDA,  Avenue  du  Mali,  Hamdallaye  ACI  2000  Bamako,  represented by its Chief   

Executive Officer, appealed against ruling  No.279,  handed down by the said Court   
on  24  November  2014,  in a proceeding to claim benefits and damages   

pitting the  BNDA  against  Madame  DIAKITE  Oumou  DIALLO; the operative part of the judgement is as  

 follows: 



  “Ruling in public, in the presence of both parties, in a labour proceeding  and at first  

instance; 

Declares the plaintiff's motion procedurally admissible; 

Declares her suit well founded on the merits; 

Orders the BNDA to pay her; 

CFAF 59,465,728  as unpaid salaries   ; 

CFAF 999,424  as paid leave  ; 

CFAF 50,000,000  as damages  : 

Orders that the payment of half of her benefits should be provisionally executed and that the applicant's  

administrative situation with the INPS should be regularised; 

Orders the State Treasury to pay for costs”; 

 

This appeal is admissible because it was filed following the procedures and time limits  

provided for by law; 

AS CONCERNS THE MERITS: 

 

To substantiate its appeal and through its legal counsel,   la  Banque  Nationale  de 

Développement  Agricole  of  Mali  (BNDA)  submitted that on  02  June  2004,  Madame  DIAKITE 

Oumou  DIALLO, Manager of  BNDA  branch office in  Bamako,  was replaced and transferred to the  

BNDA’s Department for Network and Operations, following memorandum No. 04 

0030, a copy of which has been included in the case file. 

 

             The handover, which started on  07  June  2004, between her deputy and herself, ended on  

 10  June  2004;   

 

             That on  08  June  2004,  although she was no longer Manager, Madame DIAKITE Oumou DIALLO 

 authorised an overrun payment to be made to the company known as SODICIFER, as attested to 

by accounting document No. 4391380, a copy of which has been included in this case file; 

   

             That on this same day,  Madame DIAKITE  Oumou  DIALLO  authorised, without justification,  

 another customer of the bank, namely the company known as  SODIMAC  S.A,  to withdraw the sum 

 of CFAF  196, 320, 000;   

 

            That  according to a mail on 17 June 2004, the BNDA  issued a query to 

 Madame  DIAKITE  Oumou  DIALLO; 

   

              That upon considering that the explanations  offered by Madame  DIAKITE  Oumou  DIALLO were 

 insufficient, the BNDA's Management decided on 23 June 2004 to suspend her; 

 

             That prior to this decision to suspend, the BNDA through a mail on 22 June 2004 filed a complaint 

with the most Senior Examining Magistrate of the Commune IV Court of First Instance , including launching 

 civil proceedings for damages  against Madame  DIAKITE  Oumou  DIALLO;   

 

             That on   24 June  2004, Madame  DIAKITE  Oumou  DIALLO  admitted that she had made an administrative 

 mistake by authorising the two overruns mentioned above;   

 

             That on    l st  July 2004, the  BNDA  informed the Bamako Labour Inspector that it had decided to part ways with    

Madame  DIAKITE  Oumou  DIALLO for serious misconduct;   

 

             That on  20  July  2004, BNDA  gave Madame  DIAKITE  Oumou  DIALLO her letter of dismissal for   

serious misconduct, a copy of this letter has been included in the case file;  

 

             That on    19  April  2013,  Madame  DIAKITE  Oumou DIALLO  was acquitted following a criminal trial ; 

 

             That armed with this acquittal ruling,  Madame  DIAKITE  Oumou  DIALLO  seized the Bamako  
Labour Court to   declare that she had been dismissed without due reason and cause for serious misconduct, resulting  
 the ruling under appeal;   

 



 

            That   firstly ,  the appealed ruling does not recognise the principle of  the duality of criminal and civil or    

professional offences, which result from the  principle  of the independence of judges in criminal and civil matters  ; 

 

            That this principles makes it possible for and gives the power to criminal and civil judges to independently 

 and differently evaluate  the same  fact, the same wrong;  that this power to evaluate given to judges in criminal  

and civil matters may result in different solutions being  prescribed for the same fact and the same wrong;  

  

           That consequently,  a   release or acquittal decision in a criminal matter cannot in any way prevent dismissal for  

         due reason and cause;  

 

           That seen from this perspective,  the disputed ruling should be quashed by this court;   

 

           That  to consider the dismissal of  Madame  DIAKITE  Oumou as without due reason and cause, 

the  Bamako  Labour Court is arguing that the said dismissal “was done without a legitimate reason in as much as there 

 has been no breach of trust or crime against public property” ;   

 
                                    That by ruling in this manner, the appealed ruling grossly disregarded the  principle of the separation between  
                          criminal and professional wrongs   ;   



 
              That the court  should consider the serious misconduct committed by Madame  DIAKITE  Oumou  DIALLO 
  and alleged by the   BNDA,  on a professional level, regardless of the criminal wrong   ;   

 

              That the  the facts of the case however clearly show that  Madame  DIAKITE  Oumou  DIALLO was indeed 

 dismissed with due reason and cause. That as a matter of fact,Madame  DIAKITE  Oumou  DIALLO, 

while she was no longer the manager of the BNDA branch authorised two overruns of several tens of millions  ;  

 

              That by acting in this manner, she was guilty of serious misconduct, justifying her dismissal; 

 

             That furthermore, she herself admitted that made a mistake by stating “although I am aware of the  

administrative wrong that I committed and underestimated earlier on, I did not  commit any embezzlement that could  

push me to run away”;  

 
              That this admission alone does in fact justify her  dismissal in as much as she failed in her duties;  

 

              That she admitted that she violated the bank's procedural requirements in this instance;   

 

              That this admitted professional  wrong made the Bank lose close to three hundred million;  

 

               That subsequently, this appealed ruling wrongly interpreted the provisions of article   L.40  of 

the Mali Labour Code ,  because to   declare that the dismissal of  Madame  DIAKITE  Oumou  DIALLO 

is irregular,  the appealed ruling argues that the said dismissal was performed  without the issuance 

of a notice  ;  

 

               That  this  analysis  is hinged on a wrong interpretation of  the above-mentioned article  L.40,   

which provides that employment contracts may be terminated without notice in the event of  
serious misconduct; 
 

               That  Madame  DIAKITE  Oumou  DIALLO was however dismissed for serious misconduct  

because she  authorised two overruns whereas she was no longer the branch manager;   

 

              That this ruling wrongly considered that the dismissal of Madame  DIAKITE  Oumou DIALLO  was  irregular ; 

 

               That in conclusion,  the ground deducted from the absence of approval from the labour inspector cannot equally 

 be upheld; 

 

               That to  declare that the disputed dismissal has no due cause and reason, the ruling handed down argues  

that the dismissal was not approved by the labour inspector ;   

 

               That this means consequently that the ruling handed down seems to make the licitness of any dismissal subject   

to the approval of the labour inspector; That by deciding in this manner, the appealed ruling lacks  a legal basis;  

 

              That in fact, the opinion of the labour inspector has no compelling normative power; 

 

That as such, the official who sought the opinion does not have to comply with this opinion and he/she is as such free  

to comply with or disregard this opinion;  

 

              That the appealed ruling seems to use opinion and prior administrative authorisation interchangeably; 

 

              That there is no due reason and cause for the dismissal of Madame  DIAKITE  Oumou 
DIALLO  if dismissal is tied to  a prior   administrative  authorisation of dismissal  ; 

 
               That however no provision in the Mali Labour Code makes the dismissal procedure subservient to a  

prior administrative authorisation for dismissal   ;  
 

 

 



 

                     That consequently, the ruling handed down by the Bamako Labour Court adds an additional condition to 

 the dismissal procedure;   

 

                     That from the foregoing,  it should thus be said that the dismissal of  Madame  DIAKITE  Oumou 

DIALLO  is consistent with established procedure ,  justified on the merits   andconsequently overturn the ruling  

in its entirety,  while,  dismissing all the claims of  Madame  DIAKITE 

Oumou  DIALLO as without merit; 

 

        In response,  Madame  DIAKITE  Oumou  DIALLO,  through her legal counsel, argues that she was hired 

         by the BNDA in April 1991 and assigned to the communications department  ;  

 

                     That subsequently she became Deputy Manager, before becoming Bamako Branch Manager;   

 

                     That during the thirteen  (13)  years spent working at the bank; she never scored less than 93/100; 

 

                    That this is an undeniable proof that she has always properly met her contractual  

obligations, without being found guilty of any wrong;  

 

                    That surprisingly, her employer choose to create trouble for her for  

alleged instances of crimes against public property, first by suspending her from work on 23 

June  2004, before dismissing her on  20  July  2004,  for supposed serious misconduct,  and this, 

despite a contrary opinion, issued on 14  July,  2004,  by  the  Regional Department of Labour ; 

                     

                    That charged and brought before the court of assizes, the submitting party was acquitted 
following Order  No.  72  of  19  April  2013  during the same hearing  ;   

 

            That this    acquittal order shows that the submitting party is innocent and aptly expresses the abusive nature 

of her  suspension  and dismissal;  

 

            That it is on this ground that the submitting party had grounds to file proceedings to claim benefits and   

damages before the labour court;  

 

             That it is right for the Bamako Labour Court to grant the request of the submitting party;  

 

            That notwithstanding this decision grounded in fact and law, the BNDA states that it has taken note of the 

said decision;  

 

            That none of  the submissions of the appellant has merit;  

 

            That the principle of “separation of criminal and professional wrongs” is without merit in as much 

 as the said principle does not  apply in this instance;   

 

            That in this case, the acts described by the appellant as professional wrong were examined by the court of 

assizes under the description  “crimes against public property”;   

 

             That after the examination of the   facts,  the court of    assizes  handed down an acquittal ruling,  sufficiently 

proving the inaccuracy of the facts justifying  the dismissal of the submitting party ;  



 

                  

 

                  That the moment the Court of Assizes declares  that the submitting party is not guilty as accused, the principle 

that should be summoned is   the principle of the  identity of criminal and civil or   professional offences; 

 

                   That consequently, this first submission from the appellant has no merit and should consequently be dismissed; 

 

                  That the appellant argues that the appealed ruling states that the said dismissal was done without notice;  
 

                 That this analysis is hinged in many regards on a highly-mistaken interpretation of article  L 40  of the Mali 

Labour Code  ;   

 

                   That the submitting party was in fact dismissed for serious misconduct because she authorised two overruns whereas 

she was no longer the Branch Manager;   

 

                   That these allegations  do not hold up to analyse,  given that according to article  L.51  paragraph  2  of the Mali 

Labour Code,  contract termination shall be considered abusive when dismissal is carried out without a  

legitimate reason or when the reason is inaccurate;   

 

                    That this is indeed the situation in this case,  the acquittal orders sufficiently proves that there is no serious 

misconduct that can be attributed to the  submitting party  whereas  article  L40  of the Mali Labour  Code    permits 

solely  termination without notice in the event of serious misconduct; 

 

                    That in the absence of serious misconduct, notice is obligatory; 

 

                    That  consequently,  the first judge  properly interpreted article  L4Q  of the Mali Labour  Code ;   
 

                   That it is thus appropriate to dismiss this second argument as without merit;   

 

                   That the  BNDA  is claiming to  attack this appealed ruling  for having dismissed the submitting party without  

due cause and reason, since the dismissal was not approved by the labour inspector;  

 

                  That this argument cannot be upheld in as much as employers, who want to dismiss an employee hired since 

three months now, must inform the competent labour inspector through registered mail including information on the 

employee,  

,employer   and the ground for dismissal  ;  (article  L40 paragraph  2  of the Mali Labour  Code)   

 

                  That upon weighing the scope of the facts, the labour inspector warned the BNDA  against its desire to dismiss  ;  

 

                    That the judge did not base his decision on  the absence  of a favourable opinion from the   inspector,  he simply 

reiterated the safeguards that would have prevented the BNDA from finding it self before a fait accompli; 

 

                  That as such, this argument should be dismissed as without merit; 

 

                  That  given the foregoing, the appealed ruling  is the outcome of the proper administration of justice;  

 

                 That  it falls, to this court, to draw the necessary conclusions under law, by simply confirming  the appealed 

ruling  

in its entirety . 

 

UNDER THE LAW 

 

Whereas that the dismissal letter of  20  July, 2004 spelling out the contours of the dispute justifies the dismissal of 

Mme  DIAKITE  Oumou  DIALLO for serious misconduct; 

 



Whereas to order the BNDA to pay the above-mentioned sums to Madame  DIAKITE  Oumou  DIALLO,  the trial 

judge of the Bamako Labour was of the opinion that her dismissal was irregular and without due and reasonable cause and 

he came to this conclusion based principally on acquittal order  No. 72  of  19  April  2013  from the Bamako Court 

of   Assizes,    the   unfavourable opinion given by the labour inspector  regarding the dismissal request expressed by the 

BNDA  and non compliance with the notice; 

 

                                  Whereas a principle in law, drawn from the separation of criminal and disciplinary procedures and the established 

case law, states that when criminal and disciplinary proceedings have been launched simultaneously against a worker,  no law nor 

general legal principle prohibit an employer from  ruling on the proceeding before the judge in the criminal proceeding has 

decided.  (C.E.  27January  1993,  Ivars,  req.  1  15274,  Rec.  Leb.  p.  852)  ; 

 

     Whereas in this case, analysis of case document s, the facts of the case as they are and those uncontested by   

 Madame  DIAKITE  Oumou  DIALLO prove that June  8 ,   2004,  she authorised two overruns of CFAF100,000,000   and 

CFAF  196,320,000 respectively for third parties; 

 

                            Whereas she   was no longer the branch manager and did in fact know that in her capacity as bank executive,  such 

overruns were not allowed by the Loan Procedures Manual of her employer's department  and the personal letter of sub-delegation of 

power for granting loans sent to her by the Chief Executive Officer; 

 

 Whereas  it has been constantly shown that  Mme  DIAKITE was not authorised by the Bank to make such 

 commitments, of about CFAF300,000,000  ,  - the letter to  sub-delegate the power to grant loans set the said   power between 

CFAF  2,000,000  and CFAF  8,000,000  depending on the type of loan and most especially  she did not have the power to do this, 

given that since 02 June 2004, she had been relieved of  her duties; 

 

Whereas the contrary opinion of the labour inspector, according to the provisions of article  

1.40  of the Mali Labour  Code, does not bind the employer and is not a condition to make the dismissal valid; 

 

That the employer is at best bound by the decision taken by the judge in the criminal proceeding,  contrary to 

 the statements of the labour inspector and could thus dismiss Mme  DIAKITE, without notice, immediately it considered her     

behaviour serious misconduct ; 

 

Whereas, it is established case law that “a decision to free (or acquit) taken by a judge in a criminal proceeding 

 that does not contest the material accuracy of the acts a worker is accused of does not prevent the dismissal of the 

worker.  (C.E.  4  October  1989,  Leberche,  req.  74142)  ; 

 

Whereas it is settled that an acquittal order, even if it contains proof that Mme  DIAKITE is not guilty of crimes  

against public property, does not however contest the substantiveness of the acts she is accused of, notably 

granting a loan of about CFAF  300,000,000  to third parties to the  Bank's detriment,  whereas  she did not even have the power or 

capacity to do so; 

 

That furthermore, the situation could hardly be otherwise, given the provisions of article  El  1 of the Mali  

Labour  Code,  only the competent labour court can rule on the substantiveness of the facts, considered in this case to be serious 

misconduct; 
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That therefore, arguing that the acquittal of Mme Diakite of charges of crimes against public property,  
sufficiently proves the inaccuracy of the facts  that account for her dismissal, as her lawyer would argue, is confusion, and 

an error that the Court cannot endorse, as case law states that 

  

“ even if the judge in a criminal proceeding orders release  [or  acquittal]  on the ground that the  

facts have not been proven, the binding force of res judicata from the judge in the criminal  proceeding  

does not apply to such a ground” (C.E. 14  April 1995,  centre  hospitalier  de  Tourcoing,  req. 

116278)  ; 

 

Whereas this attitude by Madame  DIAKITE  Oumou  DIALLO; given the lack of capacity and power, the  
non-chalance of the act, and considering the  context notably her departure from her position as branch manager, is proof 
of 

bad intention, which when added to the gravity of the act, is considered serious misconduct justifying her dismissal as 

carried out by the BNDA and this, in accordance with article L41 of the Mali Labour Code; 

 

 

Whereas considering the foregoing, it has been proven that by ruling as he did,  the trial judge of the labour  

court wrongly interpreted the facts and poorly applied the law in this regard; 

 

That it is consequently appropriate to out rightly quash his decision and ruling once again,  

dismiss the claim of Madame  DIAKITE  Oumou  DIALLO as being ill-founded, while ordering the public treasury to  

pay costs. 

 

NOW THEREFORE: 

 

THE  COURT 

 

Ruling in public, in the presence of both parties, in a labour case and as the court of  

last resort;  ; 

 

AS CONCERNS PROCEDURAL MATTERS:  Declares the appeal admissible; 

 

AS CONCERNS THE MERITS:  Overturns the ruling under appeal; 

 
RULING ANEW: 

 
Dismisses the claim of  Madame  DIAKITE  Oumou  DIALLO  as ill-grounded; 

 

Orders the State Treasury to pay for costs . 

 
It is therefore ordered, adjudged and decreed publicly by this Court of Appeal, on the day, month and year  

stated herein above. 
SIGNED BY THE PRESIDENT AND THE COURT REGISTRAR  /. 

 

   Signed (below) 

 

Registered in  Bamako  on  04-07-2015  as certified true copy  

Received without immediate payment of fees free  

Bamako  on  04  September  2015 

The Inspector  of  Registration  

 

THE CHIEF REGISTRAR 

Signature illegible  

                                           Mme  SISS0K0  Maimouna



 


